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- BROTHERHOODS UNDER THE SKIN.—The “big four” railroad brotherhoods, out- 
standing “business” unions in the United States, have maintained an independent status 
since the time of their origin in the late 1800’s. Organized as mutual benefit societies, 
they never joined forces with the AFL, in the beginning because of its militance, and later 
because they became stronger than this federation. 


When the movement for a single railroad union comprising all railroad workers was pushed 
in the 1890’s, and the American Railway Union was established, the brotherhoods remained 
aloof. The new union, immediately successful among other workers, disintegrated under 
the force of management opposition; but the brotherhoods continued independent, con- 
servative and strong. The first unions to secure legal protection for their members against 
discrimination for union activities, they waged a quiet but successful battle against employer 
opposition and company unionism. 
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The Reader Writes 





Pipe Machinery Case—Comments 
Sir: 

The article in the May, 1950 issue of the 
LaBor Law JourNAL titled “Has Labor Legis- 
lation Reached Maturity?” written by Louis 
S. Belkin, General ‘Counsel for the Inter- 
national Chemical Workers Union, is an- 
other example of the manner in which union 
representatives are attempting to mislead 
the public and the bar as to national labor 
legislation. 


Although ostensibly written from a dis- 
passionate viewpoint and with an apparent 
desire to present the problem for discussion, 
the writer of that article was careful to 
paint a picture which places the present 
Labor Management Relations Act in a dis- 
torted light and which—in accordance with the 
announced policy of the large labor unions— 
glorifies the terms of the Wagner Act. 


Through such phrases as the one that the 
Board “gradually became more and more 
conservative in its decisions,” Mr. Belkin 
attempts to convey the impression that 
“conservatism” had become the policy of 
the Board. To the observing, there has 
been in more recent years a slight trend 
away from the only-too-frequent arbitrari- 
ness which had so long marked Board 
decisions, The extent of Board bias was 
described as late as 1945 by Judge Martin 
of the Circuit Court of Appeals for the 
Sixth Circuit in a public address to the 
judges of that circuit in the following 
language: 


“To my thinking it is not in the public 
interest that the seal of a U. S. Circuit Court 
of Appeals should, by compulsion, become 
a rubber stamp of approval of the all-too-often 
arbitrary action of an administrative agency.” 
(Cincinnati Enquirer, October 18, 1945.) 


It is true that certain Board decisions 
during the early months of 1947 were less 
arbitrary than theretofore. Observers of 
Board decisions could discern a marked 
change immediately following the elections 
of November, 1946. For example, in the 
Thompson Products case, 70 NLRB 13 (Au- 
gust 15, 1946), the Board prior to the Con- 
gressional election reversed its Trial Examiner’s 
recommendations that the complaint be dis- 
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missed, and ordered the respondent to re- 
instate with back pay eight CIO members 
who had struck to secure recognition for the 
CIO in the face of Board certification of 
another union just a few weeks earlier. 
Then the election of November, 1946, inter- 
vened, whereupon the Board sua sponte re- 
considered its order and dismissed its 
complaint. 


A system of law under which Board de- 
cisions depend on the political climate is 
indeed a dangerous one on which to chart 
a course of conduct! 


Mr. Belkin’s thesis that the Taft-Hartley 
Act was passed for the sole object of pre- 
venting wages from rising is as fallacious as 
his bland statement that the act’s passage 
resulted in the defeat of the Republican 
Party in 1948. 


The deliberate distortions contained in his 
article can best be illustrated by his résumé 
of the Pipe Machinery case, 79 NLRB 1322. 
He states that “the Company discharged the 
seventy-three strikers, replaced them with 
strike breakers and obtained an election 
from the Board at which only the ballots of 
the strike breakers were counted....” The 
fact is—and the Board’s decision shows— 
that none of the strikers was discharged 
and that thirty-one of them returned to work 
and their ballots were counted. 


He adds that “The strike had to end, 
because after the election it would be a 
violation of law for the striking union to 
continue to strike in the face of the election 
certification.” 


If by “the law” Mr. Belkin refers to the 
Taft-Hartley Act, we respectfully submit 
that he has misinterpreted the law. In fact, 
the union actually picketed the Pipe Ma- 
chinery Company plant for some ten months 
after the Board’s order. 


The article by Mr. Belkin is so replete 
with faintly disguised criticism of the Taft- 
Hartley Act and idolatry of the Wagner 
Act that his entire thesis that “guidance” 
is needed falls flat. If the members of the 
bar are to exercise the “balanced view, the 
informed mind, the long-range perspectives” 
which he requests, those who seek such an 


(Continued on page 981) 
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OPEN YQUR BOOKS! 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


ss YEARS AGO, when the Wag- 
ner bill was under consideration in the 
Senate, Chairman Walsh of the Senate 
Committee on Education and Labor said of 
the duty to bargain contained in Section 
8 (5): “The bill does not go-beyond the 
office door. It leaves the discussion between 
the employer and the employee, and the 
agreements which they may or may not 
make, voluntary and with that sacredness 
and solemnity to a voluntary agreement 
with which both parties to an agreement 
should be enshrouded.”* A few weeks ago, 
the National Labor Relations Board held 
that an employer had unlawfully refused 
to bargain even though the only conduct on 
which the Board could put its finger as a 
sign of bad faith was the employer’s refusal 
to present detailed facts and figures in sup- 
port of its contention of inability to grant 
a wage increase.” 


Neither the Wagner Act nor the Taft- 
Hartley Act has defined in detail the duty 
to bargain. The Wagner Act said simply 
that employers have a duty to bargain with 
the duly authorized representatives of their 
employees. The Taft-Hartley Act, adopt- 
ing intervening NLRB. developments, added 
only the duty to bargain in “good faith.” 
Both statutes thus leave pretty much open 


the question of the exact content of the bar- 
gaining obligation. 


Collective bargaining in 1935, when the 
Wagner Act was passed, collective bargain- 
ing in 1947, when the Taft-Hartley Act 
was passed, and collective bargaining today 
are in perhaps most ways the same; but this 
fact, if it is a fact, cannot be permitted to 
alter the further fact that in certain substan- 
tial respects the phenomenon of collective 
bargaining has changed markedly. The 
change exists on many levels. On the tech- 
nical level, greater skill on the part of union 
and employer negotiators has meant in 
many instances a substantial difference in 
the form of bargaining conferences. As to 
the substance of bargaining, there has like- 
wise been material change; merit-rating 
plans, pension and welfare programs and 
insurance plans have come to be common 
subjects of bargaining today, where they 
were definitely uncommon in 1935, and by 
no means the usual thing even in 1947. Then 
too there have been changes in the role of 
the employer during the course of negotia- 
tions—the cases will show employers taking, 
and being required to take, a more and 
more positive part in negotiations, as, for 
example, in supplying unions with informa- 
tion on wages, hours and other conditions 
of employment.* 





179 Congressional Record 7659-7660 (1935); 
compare Cox and Dunlop, “Regulation of Col- 
lective Bargaining by the National Labor Re- 
lations Board,’’ 63 Harvard Law Review 389 
(1950). 
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22 CCH Labor Law Reports (4th Ed.) { 10,144, 
90 NLRB, No. 176. 

*See “Duty of Employers to Give Wage 
Data to Unions,’’ 2 CCH Labor Law Reports 
(4th Ed.) f 14,042 (1950). 


915 














Such changes are bound to occur in any 
social institution. The central question for 
present purposes, however, is whether or 
not these changes are to be translated into 
legal obligations. Is the legal duty to bar- 
gain to expand (or contract) in accordance 
with the general practice at any given time? 
If so, two questions suggest themselves at 
the outset: First, who is to determine what 
the “general practice” is? Second, how is 
the general practice to be determined? 


UT before investigating the general, 

practical problems, it may be well to 
look carefully at the exact terms of the 
NLRB’s recent decision requiring an em- 
ployer to “open up the books.” * The em- 
ployer in this case, the Southern Saddlery 
Company, was engaged in an industry which 
some people are accustomed to think of as a 
dying one, the manufacture of saddles, har- 
nesses, etc. Since 1943 it dealt with the 
union involved in the case, establishing wage 
rates and other conditions of employment 
in collective agreements with the union. 
Early in 1948, the union began negotiations 
for a wage increase, but at the very begin- 
ning the employer insisted that “bad busi- 
ness conditions” precluded such an increase. 
After a number of sessions, during which 
the employer met with the union willingly 
at all times, the union asked for information 
substantiating the contention of financial in- 
ability. Noting that the employer had been 
paying dividends consistently, the union 
asked for a record of dividend payments, 
their amount and the proportion of divi- 
dends to capitalization. It may be impor- 
tant to note that meanwhile the union had 
progressively lowered its demands, until, at 
the end, it said that it would be satisfied 
with a token increase. 


While the employer did give some rough 
information concerning gross receipts and 
expenditures, it steadfastly refused, from 
the very beginning, to give the type of 
information requested by the union. It would 
not depart from its policy against divulging 
such information, the employer said. 


Notwithstanding the fact that the em- 
ployer had met willingly with, and dis- 
cussed all issues raised by, the union, its 
refusal to provide the information requested 
by the union, the Board held, amounted toa 
refusal to bargain in good faith: 


“The Respondent argues that it was 
under no obligation to substantiate its posi- 





tion by communicating to the Union any 
facts relating to its financial condition. We 
believe, however, that, if the Respondent 
was unwilling to modify its initial opposi- 
tion to the Union’s demands for a wage in- 
crease, it should, at the very least, have 
made a genuine and sincere effort to per- 
suade the Union to accept its position. 
Here, the validity of the Respondent’s posi- 
tion depended upon the existence of facts 
peculiarly within its knowledge. The Re- 
spondent, therefore, in our opinion, was 
obliged to furnish the Union with sufficient 
information to enable the latter to under- 
stand and discuss intelligently the issues 
raised by the Respondent in opposition to 
the Union’s demands. The extent and na- 
ture of such information depends upon the 
bargaining which@akes place in any par- 
ticular case. The Respondent, by main- 
taining the intransigeant position that it 
was financially unable to raise wages and, 
at the same time, by refusing to make any 
reasonable efforts to support or justify its 
position, erected an insurmountable barrier 
to successful conclusion of the bargaining. 
We believe that such conduct does not meet 
the test of good faith bargaining. Accord- 
ingly, we find that, under the circumstances, 
the Respondent has failed to discharge its duty 
to bargain collectively with the Union. .. .” 


While unmentioned by the Board, it is 
probably of some importance that the union 
would have had an easier job of persuading 
employees to take only a slight increase, or 
no increase at all, had the employer shown 
actual inability to pay. Some evidence that 
this was a factor in the case exists in the 
trial examiner’s intermediate report. Ac- 
cording to the trial examiner, the union 
negotiator, one Smith, “stated that the 
union might be better able to understand 
the company’s position if it would furnish 
in dollars and cents a break-down.” 


This is an important consideration in the 
light of the general NLRB position con- 
cerning the desirability of eliminating all 
employer activities which might have a 
tendency to undercut the union as the repre- 
sentative of employees. The Board regularly 
holds unlawful all attempts by employ- 
ers to deal directly with their employees 
when a bargaining agent has been selected, 
unless an impasse has been reached, making 
further collective negotiation useless.’ On 
an extension of this theory, the Board may 





* Cited at footnote 2. 
5 NLRB v. Crompton-Highland Mills, 16 La- 
BOR CASES { 65,163 (1949). 
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be ruling, in effect, that where economic 
conditions actually do preclude the granting 
of improvements requested by a union, the 
employer must take steps to “let down” 
the union easily, without prejudicing it in 
any way in the eyes of its members and the 
other employees it represents. 


If this be the case, we are presented 
with another interesting example of the 
different rules applicable to dealings be- 
tween employer and “company unions,” on 
the one hand, and employers and affiliated 
unions, on the other. The Board will often 
hold an employer guilty of the unfair prac- 
tice of “domination,” under Section 8 (a) 
(2) of the act, where the employer fails to 
deal at “arm’s length” with a “company 
union.” The present case, considered to- 
gether with other recent cases requiring the 
employer to provide unions with wage in- 
formation,* suggests that the Board is less 
concerned with enforcing “arm’s length” 
bargaining where an affiliated union bar- 
gains for employees. Its concern in the 
latter case is more, it seems, with making 
sure that the ability of the union to conduct 
future negotiations will not be impaired. 


HE SAME CONCLUSION is to be 

derived from another approach. to the pres- 
ent case. The Board said, in holding the 
Southern Saddlery Company guilty of a 
refusal to bargain, that “the validity of the 
Respondent’s position depended upon the 
existence of facts peculiarly within its knowl- 
edge.” And, therefore, the Board concluded, 
the company was obliged to furnish “suf- 
ficient information” to enable the union 
“to understand and discuss intelligently” 
the issues raised by the company’s claim 
of inability to pay. 

Now of course no general theory of bar- 
gaining, certainly none existing in 1935, 
when the NLRA duty to bargain was first 
created, is based on the premise that one 
of the bargaining parties has a duty to in- 
crease the effectiveness of the other party. 
On the contrary, the “horse-trading” notion 
had always been a more significant factor. 
The theory of all “arm’s length” bargaining 
was that the parties were more like antag- 
onists, each seeking to best the other. More 
recently, especially among labor relations 
“experts,” the tendency has been to view 
collective bargaining between employers and 





unions on a different basis." The title of 
the book, Partners in Production,’ is in point. 
The Board’s decision in ‘the Southern Sad- 
dlery case seems to be based more on the 
theory that the union and the employer are 
partners than on the traditional theory that 
they are antagonists. Thus, to round out 
the theoretical considerations, it would fol- 
low that the union and the employer have 
mutual fiduciary duties—that their duties 
are more in the nature of those requiring 
full disclosure of relevant information. 


F THIS ANALYSIS is accurate, it is 

dificult to see how the Board is going 
to be able to avoid a thoroughgoing reg- 
ulation of the collective bargaining process. 
Suppose -that the employer does' provide 
information requested by the union. Will 
the Board then entertain union objections 
relating to the form in which the. informa- 
tion is offered? Going even further, suppose 
the union challenges accounting techniques. 
Will the Board then sit as arbiter of such 
techniques? Nobody familiar with account- 
ing problems can fail to appreciate the vex- 
ations inherent in such a development. 
Accounting is itself a discipline where many 
problems remain to be solved—problems 
on which many experts disagree. The 
Board’s “expertise,” if any, is not in the 
field of accounting or financial analysis. 

There are problems on another level, as 
well. Assuming} that the union is to be 
regarded as a partner——or, as one analyst 
puts it, as a sharer of the “management 
function” *"—it must necessarily become in- 
creasingly difficult to separate the respon- 
sibilities of the owners of the business from 
those of the union and the employees. 
While this*is no new problem, the present 
case throws it into bolder relief. It is 
scarcely likely that union representatives 
wili be satisfied with merely scanning the 
reports which employers submit to them. 
There is a likelihood, on the contrary, that 
allocations of funds will be challenged, that 
reserve funds will be questioned, even that 
dividend declarations will be criticized. 


The desirability of this kind of develop- 
ment presents one question; its legal basis, 
another. As stated at the beginning of this 
article, there is little in the legislative 
history of either the Wagner Act or the Taft- 
Hartley Act to support the view that col- 





* Compare the CCH editorial comment cited 
at footnote 3. 

™ Compare Chamberlain, The Union Challenge 
to Management Control (1949). 

’ Report by the Labor Committee of the 
Twentieth Century Fund, assisted by Osgood 
Nichols (1949). 
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* Chamberlain, work cited at footnote 7; see, 
also, Chamberlain, ‘‘The Nature of the Bar- 
gaining Process,’’ 11 University of Pittsburgh 
Law Review 397 (1950). 
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lective bargaining was conceived as a means 
to permit unions to participate intimately 
in the entrepreneurial function. Those who 
have examined the problem, and considered 
it carefully, have usually concluded that 
the duty to bargain was imposed only in 
order to round out the Wagner Act scheme 
outlawing antiunion activities—not to place 
in the NLRB the general function of regu- 
lating the collective bargaining process.” 


Bn the significance of the Southern 
Saddlery case be exaggerated, however, 
it is well to remember that the rule of the 
case applies only where an employer has 
contended that it is unable to grant an 
increase for financial reasons. Quite pos- 
sibly, if the employer simply refuses to 
grant an increase, without basing its refusal 
on inability to pay, there will be no duty 
to “open up the books.” Furthermore, the 
Board has not yet indicated whether it will 
examine the accuracy of the financial state- 
ments submitted by employers who are 
required to do so. Perhaps, in fact, the 
practical problems involved will induce 
some caution in this regard. These results, 
to repeat, are not precluded by the South- 
ern Saddlery decision. On its facts, the case 
stands only for the proposition that an em- 
ployer who alleges inability to pay must 
back up the allegation on request for finan- 
cial information by the union. 


Noting this narrow statement of the 
rule of the case, employers and their rep- 
resentatives may be pardoned for wonder- 
ing whether it leaves much play for them 


in bargaining negotiations. If they unequiv- 
ocally refuse to grant a wage increase, giv- 
ing no reason for the refusal, they may well 
be held guilty of a refusal to bargain any- 
way. The Board holds that good-faith 
bargaining requires “genuine negotiations” 
with a “sincere purpose” to reach an agree- 
ment. Refusing a wage increase, without 
giving reasons for the refusal, may well 
seem to the Board, according to the lan- 
guage quoted above from the Southern Sad- 
dlery case, an “intransigeant position.” On 
the other hand, if the employer gives rea- 
sons, he may well be required to support 
those reasons with whatever type of infor- 
mation the union requests, so long as the 
information lies “peculiarly within : 
[his] knowledge,” and so long as the re- 
quest for information is “reasonable.” 


On the whole, then, it would appear that 
the tendency is more and more away from 
the concept of “arm’s length” bargaining, 
and more in the direction of a duty of full 
disclosure. Once considered antagonists, 
unions and employers are now considered 
“partners in production.” Put another way, 
the NLRB is well along the road to estab- 
lishing unions as intimate participants in 
what Neil Chamberlain calls the “man- 
agerial function.”™ Perhaps the only large 
question remaining in this area is whether 
or not unions are to be given a legal right 
to share in the “entrepreneurial function”— 
the function which tells managers how to 
manage and which determines how invest- 
ments are to be made, what products are 
to be produced and marketed and how pro- 
ductive resources are to be allocated. 





%” Cox and Dunlop, article cited at footnote 1, 
especially at pp. 395-401. 


11Compare the works cited in footnote 9. 





Union-shop clauses were found in 
half of a sample of labor-management 
agreements in effect during 1949, and 
check-off provisions were found in about 
two thirds. The sample contained 2,159 
agreements covering about four million 
workers. AFL unions negotiated forty- 
seven per cent; CIO unions (including 
those since expelled) forty per cent; 
and unaffiliated unions thirteen per cent. 

Two general types of clauses were 
found in the 1,080 union-shop agree- 





UNION SHOP AND CHECK-OFF IN 1949 AGREEMENTS 


ments: (1) New employees, not union 
members at the time of hiring, must 
join within a specified time after start- 
ing work. (2) Employees must be 
members of the union before beginning 
work. Type (1) was in 987 agreements, 
and (2) was in 93. 

Other union-security agreements in 
the survey were “membership-mainte- 
nance” or “sole-bargaining” types. There 
were 444 of the former and 635 of the 
latter. 
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Labor Action in Congress 
Railway Labor Act Amendments.—Legis- 


lation authorizing the union shop in the rail- 
road and airline industries has been approved 
in committee in both Houses of Congress. 
The House Committee on Interstate and 
Foreign Commerce, on August 7, and the 
Senate Committee on Labor and Public 
Welfare, on August 9, favorably reported 
the amendments to the Railway Labor Act 
(Railway Labor Security Bill, H. R. 7789, 
S. 3295). These amendments, if enacted, 
will permit the negotiation of union-shop 
agreements but will not permit discharge 
of a nonunion employee if membership is 
not available to him on the same terms as 
it is to other members or if he is denied 
or expelled from membership for any other 
reason than failure to pay the customary 
membership dues. The House committee, 
in explaining the need for this legislation, 
said: “Nonunion members share 
in the benefits derived from collective agree- 
ments negotiated by the railway labor unions 
but bear no share of the cost of obtaining 
such benefits.” The committee’s report also 
pointed up the fact that the principle of 
authorizing agreements for the union shop 
has become firmly established for all indus- 
try subject to the Labor Management Re- 
lations Act, such industry including all 
transportation industry other than railroads 
and airlines. The Senate report stated that 
the prohibitions against union security 
agreements, now a part of the Railway 
Labor Act, were enacted into law to pre- 
vent employers from using such agreements 
to establish and maintain company unions. 
Since 1934, when the law was enacted, how- 
ever, company unions have practically dis- 
appeared. The amendments will also pro- 
vide for the check-off of union dues in the 
railroad and airlines industries. 


Labor Hearings.— The Senate Subcom- 
mittee on Labor-Management Relations 
opened its hearings on system-wide bargain- 
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ing in the Bell Telephone System on Au- 
gust 10. The hearings continued through 
August 16, the Communications Workers of 
America (CIO) presenting its testimony 
during this time. The Congressional in- 
quiry—the first in this industry since the 
late 1930’s—is concerned with over-all labor 
relations in the Bell System, with emphasis 
on present company structure and practices 
and the “atmosphere” of collective bargaining. 

The union is specifically charging AT&T 
with perpetuating an already existing state 
of bad labor relations by insisting that col- 
lective bargaining be on a local basis, while 
AT&T “completely controls the labor rela- 
tions and labor policies of the entire Bell 
System,” operating it as a “single, inte- 
grated business.” The union also claims 
that the Bell System stalls on contract nego- 
tiations, coerces and intimidates its em- 
ployees and seeks to discredit the union and 
its leaders. 

At the committee hearings, CWA Presi- 
dent Joseph A. Beirne said: 


“To bring about more harmonious labor 
relations and to give the more than half- 
million workers employed by this world’s 
largest employer [The 1950-annual report of 
the Joint Committee on the Economic Re- 
port lists AT&T as ranking sixth in the 
United States in size of assets, third in size 
of revenues and first in number of employees] 
the full benefits of free collective bargain- 
ing, two things are necessary and desirable: 

“There should be industry-wide bargain- 
ing in the Bell System or AT&T should give 
up control over local bargaining. 

“The Taft-Hartley Act should be repealed 
and the Wagner Act should be restored 
with appropriate amendments.” 

AT&T will be given time to prepare a re- 
buttal to the union statements; its session 
with the committee begins August 28 and 
will last five days. 

The southern textile industry is the sub- 
ject of another hearing; the labor-manage- 
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ment subcommittee started hearing testi- 
mony on labor relations in this industry, 
beginning August 21, with union represen- 
tatives and employees presenting the unions’ 
case in the first round. 


Postal Service—H. R. 8195, which can- 
cels the order of the Postmaster General 
curtailing postal service, was passed by the 
House on August 16. The measure was 
taken from the Rules Committee, which had 
refused to approve it, after AFL postal 
workers unions obtained the required num- 
ber of signatures to bring the bill before 
the House. 


The reduction in mail service was ordered 
on April 17 in an attempt to bring costs 
more in line with revenue; the Postmaster 
General reported recently that this reduc- 
tion is saving the Treasury $70 million 
annually. The House, in re-establishing 
two-deliveries-a-day service, is not, how- 
ever, placing this burden again upon the 
Treasury. It has instead recommended that 
postal rates for second-, third- and fourth- 
class-mail be increased and that the Post- 
master General be allowed to make reforms 
in line with the suggestions of the Hoover 
Commission. 

The bill now goes to the Senate where a 
companion measure has been approved in 
committee. Even if the bill passes the 
Senate, however, it is expected that the 
President will stand behind the Postmaster 
General and veto the measure. 


Economic Mobilization Bill 


The Defense Production Act of 1950 (H. 
R. 9176), passed by the House of Repre- 
sentatives on August 10 and by the Senate 
on August 21, went to the House-Senate 
Conference Committee on August 24 for 
compromising of differences; the Senate 
struck out all but the enacting clause of 
H. R. 9176 and substituted S. 3936 for the 
House-passed bill. 


Of special interest from a labor angle is 
the Senate provision restricting the Presi- 
dent’s power over price and wage freezes. 
According to this provision, selective con- 
trols are eliminated and the President must 
freeze prices and wages simultaneously. The 
House bill, on the other hand, gives the 
President full power to use his discretion 
as to when and how to put the lid on wages 
and prices. 


The House bill gives the President au- 
thority over the establishment of priorities 
and the allocation of materials and facili- 
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ties. The Senate bill vests this power in the 
Secretary of Commerce. The Senate bill 
also has a provision, unmatched in the 
House bill, which gives the President au- 
thority to appoint a special board to decide 
defense industry labor disputes. 


Both bills provide for the waiving of the 
antitrust and FTC laws under certain con- 
ditions in the interest of defense production. 
They also give the President power to limit 
real estate and consumer credit, ration con- 
sumer goods, requisition goods for defense 
production and make production loans up 
to a total of $2 billion. 


The House bill provides for expiration of 
these powers June 30, 1951; the Senate bill 
calls for a two-year limitation. 


Armed Forces 


Occupational Deferments.—The Depart- 
ment of Defense, on August 3, announced 
the deferment policies for members of 
Armed Forces Reserves and the National 
Guard who hold key positions in essential 
industries. Since, as Louis Johnson, Sec- 
retary of Defense, says, “The basic function 
of the civilian components [of the Reserves] 
is to be available for military service in the 
Armed Forces in time of emergency,” a de- 
ferment will not be granted for longer than 
six months and none will be extended for 
more than six months at atime. The occu- 
pational deferment policy is based on two 
lists of essential work: a Department of 
Labor list of critical occupations and a 
Department of Commerce list of essen- 
tial activities. (See “The Economy,” page 
961, for details.) 


National Guard Re-employment Rights.— 
In a release of the Bureau of Veterans’ Re- 
employment Rights, the re-employment 
rights laws have been declared applicable to 
National Guardsmen whose units are called 
into federal service. In answer to many in- 
quiries received by the Secretary of Labor, 
it has been stated that members of the Na- 
tional Guard who leave other than tempo- 
rary positions will be entitled to re-employment 
in their former positions upon release from 
the service, if they satisfy the Statu- 
tory requirements. 


Social Security Bill 


The Social Security Bill (H. R. 6000) was 
presented to the President on Monday, 
August 21, for his approval or veto and re- 
ceived his signature of approval on Monday, 
August 28. (Continued on page 982) 
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Unemployment Insurance 
and the Corporation 


By G. OLIVER STONE 


WHAT HAS TO BE DONE IS SIMPLE— 
WHAT SHOULD BE DONE IS MORE DIFFICULT, BUT PROFITABLE 


ITH THE EXCEPTION of being oc- 

casionally mentioned in a prospectus 
prepared in connection with the registration 
of securities, the subject of unemployment 
compensation taxation is almost never men- 
tioned in even a very complete analysis 
of a corporation’s fiscal status. The ex- 
pense of unemployment taxes is customarily 
buried in the operating statement, while 
unemployment compensation account bal- 
ances are never shown on the balance sheet. 


This condition leads the unwary to be- 
lieve that such taxes are in the same gen- 
eral category as automobile licenses or other 
taxes about which little or nothing can be 
done. . Unfortunately, this is a mistaken 
belief, for there are many actions a corpo- 
ration can take related to the state-operated 
unemployment compensation insurance pro- 
grams that will be of material benefit to it. 


At the start it must be apologetically 
stated that the facts and suggestions out- 
lined here are, of necessity, generalized. 
Each of the forty-eight states, plus Hawaii, 
Alaska and the District of Columbia has 
passed unemployment compensation laws, 
and although these laws have an underlying 
similarity they vary in many particulars. 
Therefore, this article attempts to discuss 
the average law as it affects the average 
corporation. It is fully realized that such 


a procedure results in a treatment that 
is lacking in preciseness, and that general 
statements may be subject to exceptions 
in many jurisdictions, 

As a matter of introduction and without 
delving deep into historical details—start- 
ing January 1, 1936, employers became lia- 
ble under Title IX of the federal Social 
Security Act for a federal tax at the rate 
of one per cent of taxable wages. In 1937 
the rate became two per cent, and for 1938 
and subsequent years to date the rate be- 
came three per cent. The federal law as 
it exists today consists of Section 1600 through 
Section 1611 of the Internal Revenue Code. 

Code Section 1601 (a) (1) provides that 
payments made into an unemployment fund 
under the unemployment compensation law 
of a state duly certified by the Social 
Security Board shall be allowed as credits 
against the three per cent federal tax. Sec- 
tion 1601 (b) provides that if the contribu- 
tions required to be made are less than 
the highest rate imposed by the state the 
credit is nevertheless allowable up to 2.7 
per cent. 

The net effect of these Code provisions 
is that .3 per cent becomes the federal 
tax rate, and the state unemployment tax 
rates vary somewhere between 0.0 per cent 
and four per cent. In most instances a 
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corporation commencing to do business in 
a state will be required to pay into the state 
unemployment fund at the rate of 2.7 per 
cent. Lesser rates than this are the result 
of merit rating, and greater rates are due to 
special circumstances resulting in penalty rates. 

It has been well over a decade since 
the federal and state laws establishing 
unemployment compensation were passed. 
During this interval there have been amend- 
ments to both the federal and state laws, 
but these have been principally of a techni- 
cal uature. The basic federal-state relation- 
ship remains the same today as it was 
when the unemployment compensation pro- 
gram was first adopted. 

The funds received by the federal govern- 
ment from the Federal Unemployment Tax 
Act go into general federal funds. Then 
each year the Social Security Board de- 
termines the amount it believes should be 
appropriated to each state to administer its 
state program. That there is very little 
relation between the amount the employers 
of a state contribute and the amount re- 
turned to the state for administration is 
a bone of contention, for neither is all 
the money returned to the states nor is it 
returned in proportion to taxes paid by 
each state’s employers. You are probably 
now on the mailing list of one or more 
state’s division of employment security and 
you have noted the rather boring statistics 
on benefits checks written, interviews, initial 
claims accepted, etc. It is the writer’s 
understanding that these statistics largely 
determine the amount received by the state 
from the federal government for adminis- 
tration purposes, that being one of the 
principal reasons why they are kept. 

The funds paid to each state are used 
to pay benefit claims of displaced employees. 
Naturally, states have funds over and above 
their current needs to provide a reserve 
for those who are now working, but who 
might in the future become unemployed. 
Such funds are invested in federal bonds 
and the states receive interest on their 
investments. 

It is rather obvious, therefore, that while 
our state unemployment laws are instigated 
and passed by the various states, the states 
were forced to enact the laws, and to 
enact them in conformance with principles 
laid down by federal law. Add this to 
the investment of funds in securities of 
the United States, the allotment of ad- 
ministration monies by the Social Security 
Board and other similar arrangements, and 
it is difficult to call our present setup 
a “state system.” 


922 


Merit Rating 


To understand unemployment compensa- 
tion one must understand what is meant 
by merit rating, for it is of vital importance 
to almost every employer. An example 


- will serve to illustrate. There are two 


corporations side by side on Main Street. 
The first is a manufacturer and wholesaler 
of bread. It employs fifty persons all year 
round with practically no fluctuations for 
it finds that bread sales are about equal 
through the seasons. Next door is a company 
which inspects, separates into whites and 
yolks, and freezes fresh eggs. It sells its 
frozen product to bakeries at a rather con- 
stant rate throughout the year but it packs 
eggs only when they are plentiful and 
cheap. During this season it hires several 
hundred persons to perform this operation 
but within three or four months the seasonal 
workers are laid off. It is obvicus that 
a law designed to ease unemployment should 
accord some measure of advantage to the 
firms which do not have fluctuating pay- 
rolls. That is what merit rating does. The 
egg business will no doubt suffer many 
more benefit claims than will the bread 
business. As a result its rate will probably 
always be high, while the bread business 
will undoubtedly in time receive the minimum 
rate. The theory behind merit rating is 
that those employers responsible for the 
unemployment pay for the benefits result- 
ing from the claims of their former 
employees. 


Merit rating is not the same in all states. 
The basic principle is recognized, but differ- 
ent methods of determining its application 
are used. Twenty-eight of the states, con- 
sidering Hawaii, Alaska and the District 
of Columbia as states, use the reserve ratio 
plan. Seven other plans are used in the 
remaining twenty-three states. Briefly, the 
principal methods of merit rating adopted 
by the states are as follows: 


Reserve ratio method. — Contributions 
made by an employer and benefits paid 
to his former employees are posted to an 
account. The excess of the contributions 
over the benefits constitutes its account 
balance or reserve. The ratio that this 
balance bears to the company’s average 
payroll determines the tax rate bracket 
that will be used the next year, a high 
ratio calling for a low tax payment, and 
conversely. 


Benefit ratio method.—The account of 
each corporation is charged with each bene- 
fit payment. The total charges during a 
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year are compared with the corporation’s 
payrolls, giving a ratio which when applied 
to a rate schedule determines the unemploy- 
ment tax rate for the following year. 


Benefit wage ratio method.—This method 
is too involved to do justice to it in a brief 
description, but the principle is that the 
state takes the record of wages paid to 
benefit recipients and by comparing it to 
the former employer’s payroll, determines 
a ratio. This ratio in turn must be applied 
to the schedule of rates as set up in the 
law which takes into consideration the 
“state experience factor.” This schedule of 
rates is complicated at first glance but upon 
actual analysis will be found to be quite 
simple. Nevertheless, it must necessarily 
be long and in the Texas law, for instance, 
takes four pages to enumerate. 


Payroll variation method.—This method 
of merit rating has as its theory that 
a corporation is doing a good job of stabiliz- 
ing employment if its payroll is steady or 
on the increase. A decrease in payroll is 
the signal showing unfavorable turnover, 
so a method of computing the amount of 
decrease is used, which in turn determines 
the merit rate or the tax credit allowed. 


Four other methods are used by the re- 
maining four states, but since their use is 
so limited they are not discussed here. 


The reserve ratio method of merit rating 
because of its popularity deserves further 
mention. Its operation is about as simple 
as a bank account—that which you have 
left in the bank (or unemployment account) 
is the difference between your deposits (or 
contributions) and your withdrawals (or 
benefit charges). But quite unlike a bank 
account, you can’t get the money (or bal- 
ance) back out. It’s there for your bene- 
fit as long as you are in business, but if 
you go out of business it is lost. For 
that reason an account balance is not an 
asset in the eyes of accountants, though it 
most certainly is in the eyes of a good 
tax officer or a good cost accountant. The 
size. of the account determines whether 
you will pay 0.0 per cent or four per cent 
of your payroll in unemployment tax, and 
for companies with high percentages of 
labor in the value of their finished product 
this is a very important consideration. 

The account balance will also represent 
a very substantial sum. In Missouri, for 
instance, a corporation to achieve a 0.0 per 
cent merit rate must hawe fifteen per cent 
or more of its three-year average payroll 
in its account balance, so if the corporation 
has an average payroll of $10,000,000 and 
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a 0.0 per cent merit rate it will have had 
to make contributions of $1,500,000 more 
than benefits charged. In unusual circum- 
stances there have been cases where the 
account balances in all states of operation 
for a single going corporation have ex- 
ceeded ten per cent of the total assets, yet 
this fact goes unmentioned in financial 
statistics. 

It is incumbent upon the tax officer of 
every corporation, therefore, to be especially 
vigilant with regard to unemployment in- 
surance matters. The corporation’s tax 
officer, if he has not already done so, 
should familiarize himself with the laws 
of the states in which his corporation 
operates, for only with complete knowledge 
of the state laws can he hope construc- 
tively to guide his corporation’s unemploy- 
ment compensation tax matters. 


Records 


After being fortified with a working 
knowledge of the law the next step is to 
establish adequate records. If no records 
have been kept since the start of the un- 
employment tax program this may prove 
to be somewhat of a task, but the value 
of the resultant historical analysis will be 
worth every minute spent. 


The complexity of the records required 
will depend on the extent of the corpora- 
tion’s activities within each state. Usually 
they can be quite simple. Naturally, an 
employer with only one operation in one 
“reserve ratio” state will need only a ledger- 
type recording of contributions, benefits 
and the account balance for its one opera- 
tion. If, however, the corporation maintains 
several units in the state it will want 
to divide the over-all account record into the 
various units so that it can analyze each 
individually. 

Taking the approach that nothing can 
be done about unemployment compensa- 
tion taxation, many a corporate tax officer 
has let his firm’s personnel department main- 
tain the few files that are kept on the 
subject, with the usual exception of the 
carbon copies of quarterly contribution 
reports and the state-supplied merit rating 
reports. More often than not the latter 
have been kept in the payroll department. 
As a consequence the tax officer has to 
rely on others for any information re- 
garding unemployment compensation. If 
records are not centralized the personnel 
department will take a halfhearted interest 
in the benefits paid out, the payroll de- 
partment takes a similar attitude regard- 
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ing the contributions made, and no one 
looks at the picture as a whole. 


Assuming operation in a “reserve ratio” 
state, to eliminate such chaotic handling 
there should be established by the person 
or department responsible for corporate taxa- 
tion a chronological ledger-type record of 
contributions made, benefits paid and the 
difference—the account balance. If such 
a record has not been maintained over the 
years it can be reconstructed from the con- 
tribution reports and the record of benefits 
paid supplied by the state. Even if a corpo- 
ration had only one operation in one state 
such a record would still be more useful 
than the state-supplied merit rating reports. 
It would be more current, for the states 
are generally slow in furnishing reports. 
It would be a record against which to 
check the state reports and perhaps it 
would be more readable. But the absolute 
necessity for such a record becomes ap- 
parent when multiple operations are per- 
formed in the state. It is then the 
corporation wants to know which unit is 
making the contributions, which unit’s 
former employees are receiving the benefits, 
and the share of the over-all account bal- 
ance which is allocable to each unit. 


To make such a breakdown possible the 
employer must know the facts for each 
unit. Data on contributions can be easily 
obtained from the contribution reports. 
Data on the benefits paid can be obtained 
in several ways. Either the personnel de- 
partment of each unit can indicate on the 
benefit-charge reports that the former em- 
ployee is theirs, or the corporation can apply 
to the state for assignment of modified 
account numbers for each unit and these 
numbers will appear opposite the name of 
each benefit recipient on the state’s report 
of benefits charged. 


It follows that the records for each unit 
in a particular state will be subsidiary to 
the entire company’s record and that the 
over-all record will usually determine the 
rate for all units in the state. The unitary 
records will serve for internal control. With 
this tool the tax officer can discover the 
unit or units which are adversely affecting 
the over-all company picture. Sometimes 
the unitary breakdown discloses hitherto 
hidden facts. If one unit is managed by 
a person prone to keep production very 
close to the fluctuating volume of business 
while another is managed by a person who 
smoothes out his production to follow only 
generally the volume of business, it will be 
found that the company-maintained account 
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balance of the latter will be much higher 
proportionately than that of the former. 
The manager who every few months orders 
a major layoff, then within a few months 
rehires an equal number of employees only 
to repeat the process shortly, will find that 
benefit charges will be extremely high. The 
extra cost of such a method of operation 
is quite apparent upon examination of unitary 
unemployment records. 


Most of the other records that should - 


be kept are state supplied and many can be 
easily bound in loose-leaf devices for safe- 
keeping. This is true of the annual merit 
rating reports and the statements of benefit 
charges which are usually mailed monthly 
or quarterly. After the above have served 
their purposes in the tax, payroll and 
personnel departments they can generally 
best be kept by the tax officer. 


When an employee is discharged for rea- 
sons that would make him ineligible for 
unemployment compensation the custom is 
so to notify the unemployment insurance 
department; sometimes this procedure is 
required by law or regulation. Quite often 
the reason for leaving given by the termi- 
nated employee does not agree with the 
facts. Such a termination notice puts the 
state on guard. The corporation should 
make it a practice to be strictly truthful 
and straightforward when preparing such 
notices, with particular emphasis on the 
avoidance of vagueness. It should not be 
forgotten though that in some states such 
statements may be the basis for a libel suit. 
Corporations must be able to prove what 
they report. 

It is the usual practice to send an em- 
ployer some sort of notification that his 
former employees are receiving, or are about 
to receive, unemployment compensation. 
This is done in about as many different 
ways as there are states. The point is that 
such notices, in whatever form they may 
take, should be carefully screened to see 
that claimants are eligible. It is always 
more difficult to dispute a payment after 
it has been made than before. Such notices, 
provided there is only one employee on 
each form, can be easily inserted in the 
former employee’s personnel file. 


Periodically—usually monthly or quarter- 
ly—corporations receive from the state a 
listing of benefits paid. By the time such 
a list is received it is often too late to 
contest the payments listed thereon, but 
nevertheless it is a very good idea for 
a corporation to check the statement with 
its personnel records to ascertain if the 
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benefits were actually paid to its former 
employees. It is not uncommon for an 
ex-employee of one employer to be listed 
on another employer’s statement with the 
effect that the latter’s account balance 
suffers. If called to the attention of the 
state within a reasonable length of time 
the error can be corrected. 


Protecting the Merit Rate— 
Voluntary Payments 


If the corporation has adequate records 
of its unemployment compensation tax ac- 
tivity it will be able to determine each 
succeeding year’s merit rate in a “reserve 
ratio” state well in advance of the date 
when the state determines it and notifies 
the taxpayer. Inasmuch as rate determina- 
tions are usually made for a calendar year 
based on the state’s fiscal year ending the 
preceding June 30, it is a simple, automatic 
operation to make this calculation as soon 
as the benefit report covering the month 
of June is received. The tax officer can 
then analyze the results of the year. 


He will be faced with the problem of 
whether or not to make a voluntary con- 
tribution if his state is one of the nineteen 
where such a payment is possible. This 
is a very difficult decision to make—one 
that depends on so many factors that no 
hard-and-fast rules can be offered to assist 
in the determination. Each year’s decision 
for each corporation is a separate problem. 
In literature on the subject of voluntary 
contributions, you are often cited an ex- 
ample of how a corporation by the payment 
of one sum saves a sum much larger. You 
are led to believe that to do otherwise 
than make the voluntary payment would 
be poor planning. But such is not always 
the case. Countering one example with 
another, let us assume that a company has 
an average taxable payroll of $5,000,000, 
and that its account balance as of the merit 
rate calculation date is $615,000. Accord- 
ing to the applicable state law this will 
mean then that contributions will have to 
be made at the rate of .9 per cent for 
the following calendar year. If the account 
balance had been $625,000, the merit rate 
would drop one bracket to .5 per cent. 
Further assume that this lower rate can be 
achieved by the voluntary payment of 
slightly more than $10,000, whereas .4 per 
cent of $5,000,000 is $20,000. It would 
seem that making a voluntary payment 
would be in order. But let us be more 
thorough in our analysis. 
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During the calculation year contribu- 
tions at the rate of .9 per cent were made 
on a taxable payroll of $4,500,000 totaling 
$40,500. Benefits paid to former employees 
totaled $30,000. But the control record 
shows that the benefits paid in the first, 
second and third quarters of the calcula- 
tion year were only nominal. In the fourth 
quarter, however, the benefits paid were 
$25,000 as a result of a thirty per cent de- 
crease in the number of employees. The 
record showed that never before had benefit 
payments been at such a high rate. Further, 
there was no expectation of re-employing 
those displaced employees, so it could rea- 
sonably be assumed that high benefit pay- 
ments would continue on into the next 
calculation year. If the voluntary pay- 
ment of about $10,000 is made, the rate 
will be .5 per cent instead of .9 per cent. 
But what about the following year? Aren't 
the chances good that in that year the 
rate will go up, perhaps two brackets? 
Assuming a constant taxable payroll in 
a “reserve ratio” state, to maintain a merit 
rate an employer has to put in as much 
in contributions as is paid out in benefits. 
In this example, if the voluntary payment 
is made and benefit charges remain high, 
most probably the company will pay in 
the year following, that which they “saved” 
in the first year. Is this good business? 
Generally no. 


There are circumstances that justify a 
voluntary payment of unemployment taxes 
but a complete review of all factors in- 
volved must be made and then a decision 
reached. A few of the factors that must 
be considered are: 


(1) How large must the voluntary pay- 
ment be, and what will be the apparent 
saving? Obviously, if the saving is less 
than the payment no gain would be realized. 

(2) Is the average payroll figure on an 
upward or downward trend? The average 
payroll figure is the denominator of the 
fraction used to compute the per cent that 
in turn determines the merit rate. The 
numerator is the account balance. The 
per cent can be changed in future years 
without. a change in the account balance 
if the average payroll is moving, upward or 
downward. Perhaps in the second succeed- 
ing year the average payroll will have 
dropped so that the desired merit rate 
will have been achieved without making 
a voluntary payment. 


(3) What is the federal income tax rate 
for the year in which the payment is pro- 
posed, and what will be the likely rate 
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in the subsequent year? Minor rate changes 
of a few percentage points would mean 
very little, but an excess profits tax rate 
- would mean a great deal. During excess 
profits tax years it is generally good busi- 
ness to pay as much in unemployment 
taxes as is possible, rather than as little. 
Every dollar of unemployment compensa- 
tion tax, while an expense, creates an asset 
of real value to the cost conscious—a re- 
serve balance or account. This is truly 
a case of having your cake and eating it, 
for the federal government will be bearing 
most of the expense via the excess profits 
tax, while the employer will be accumulating 
an asset whose value may exist for many 
years after repeal of the excess profits tax. 


(4) What are the anticipated benefit 
charges for the next year? This is par- 
ticularly difficult to estimate, but in the 
event they are expected to be heavy, em- 
ployers may not want to make a voluntary 
payment but let the margin they now have 
bear the brunt of the expected benefit 
charges. Or, conversely, expecting only 
slight benefits, employers may safely make 
the voluntary payment and have its effect 
felt for two or more years. 


Contesting Benefit Charges 


Employers run the gamut from those 
who fight almost all claims, even legitimate 
ones, to those who never contest a claim 
in fear it may damage their public relations. 
Neither course is generally the best to follow. 

If an employer contests almost every 
claim made he will be breeding ill will 
among his remaining employees. They can 
too easily picture themselves in the posi- 
tion of the displaced employee, and they 
will feel that the company is attempting 
to thwart the sociological purpose of un- 
employment compensation. Nevertheless, it 
will be found that employees generally have 
a feeling of resentment towards former 
fellow workers who are claiming benefits 
and not working, yet are getting paid for 
idleness at the rate of one half to one third 
of what the working employee is making. 
When a person is unemployed and only 
half interested in finding employment he 
can invent many, many reasons for being 
unemployed that to him seem quite valid, 
yet this same person before being laid off 
tends to resent others doing the same thing. 

A company that goes around with a chip 
on its shoulder becomes noted for its an- 
tagonistic attitude in state unemployment 
circles, while those that just occasionally 
appeal adverse initial determinations are 
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treated with respect by those hearing ap- 
peals. Appealing without atlequate grounds 
very frequently is resented by the state 
administration. The writer is aware of 
cases where the decision on appeal has been 
further appealed by the loser, with the 
support of the state unemployment adminis- 
tration, just to embarrass and harass the 
employer in retaliation for his attitude. 


The best procedure for a company to 
follow is to contest claims filed by non- 
eligible former employees, but not to con- 
test any claims that are justified. Such 
a procedure is so equitable that one usually 
receives labor union backing for it. Many 
employers will go a step further, and when 
an employee is laid off because of lack of 
work, give him instructions on how to 
collect unemployment insurance to tide him 
over until he finds a new employer, even if 
not required by law to do so. A company 
that is helpful in this manner to the em- 
ployees it is laying off seldom encounters 
union opposition in contesting the payment 
of benefits to employees it believes un- 
deserving. 


The company that refuses to contest the 
payment of benefit charges under any cir- 
cumstances in the belief that such action 
may damage public relations is harming the 
whole unemployment compensation program 
besides bearing an entirely unjustified cost. 
Employees of such a company in time 
learn of their employer’s attitude and abuse 
it. An employee of another firm in the 
same city may have left his job for an 
identical reason and been declared not en- 
titled to benefits originally or upon the 
appeal of the employer. Thus a local con- 
dition arises where two persons are unem- 
ployed for the same reason, yet one is 
entitled to compensation and one is not. 


The state law determines the exact pro- 
cedure to be followed by an employer in 
contesting benefit payments. In many states 
he is required to give the state a separation 
notice in cases where, in his opinion, the 
employee is not entitled to compensation. 
Failure to file such a notice is tantamount 
to acceptance of benefit charges. Contested 
benefit claims usually result where the em- 
ployer’s version of the employee’s termi- 
nation as stated on the separation notice, 
and the employee’s version as given to the 
unemployment office, do not coincide. More 
often than not the unemployment office 
will favor the employee at this stage, but 
they must generally notify the employer 
of their action. He is then given the chance 
to appeal the decision. 
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First appeals are to an employee of the 
state unemployment compensation program 
who acts as arbitrator, referee or judge. 
The hearings are ordinarily informal, but 
a transcript of the proceedings may be 
taken either by a stenographer or by a re- 
cording device, here again depending on the 
state law. The referee’s mode of hearing 
a case will vary, but the usual practice is 
to give both sides a chance to present 
their cases under oath, and to give both 
sides the opportunity of rebuttal. Decisions 
are seldom rendered at the time of the 
hearing but are printed and mailed to both 
parties. It is very important at such hear- 
ings that the referee be given the impression 
that the employer is acting to protect his 
rights and not acting with malice toward 
his former employee. An attitude of vin- 
dictiveness is quite apparent and will surely 
be noted by the referee who is interested 
only in determining if the claimant is en- 
titled to benefits under the law; he expects 
the employer to prove noneligibility with- 
out a clash of personalities at the hearing. 


For this reason each employer must 
decide who within his organization will act 
as the employer representative. The usual 
practice is to have a member of the per- 
sonnel department but this cat have its 
drawbacks, especially in a rather small com- 
pany. Such a person usually intimately 
knows the former employee and his work 
record and he may let extraneous factors 
influence the presentation of the company’s 
case. It is much better if the personnel 
department handles the case only until it 
reaches the hearing stage and then lets 
another member of the staff, perhaps the 
tax officer or his assistant, actually repre- 
sent the company. Such a person is less 
apt to be prejudiced and more apt to look 
at the company’s position impartially and 
with an eye on its legal grounds. It goes 
without saying that the person selected 
should be one with a serious, yet pleasant, 
personality which never antagonizes. 


At the hearing the company representa- 
tive must point out exactly why the claim- 
ant should be denied benefits under the law. 
The applicable section of the law should 
be cited and quoted and then proof 
offered that this section of the law dis- 
qualifies the claimant. At the conclusion 
of the hearing it is excellent practice for 


the company representative to speak a few, 


kindly words to the claimant, explaining 
that he hopes that it is understood there is 
nothing personal in the appeal, but that the 
law makes the claimant ineligible in the 


Unemployment Insurance 


company’s opinion. This parting gesture, 
when done in the hearing room in the 
presence of the referee, leaves a definitely 
favorable impression on everyone, including 
the referee. Other, similar tactics are equally 
effective, their purpose being to let the 
referee know that there is no personal 
grudge being settled by the appeal. In fact, 
if the employer is really sincere—as he 
should be—he probably would do this any- 
Way as a matter of course. 


It seems elementary to discuss this, but 
only too often the company representative 
will get off on a tangent and rake the 
whole state administration of unemploy- 
ment compensation over the coals. This 
is a very sure way to leave a poor im- 
pression on the referee. While at a'hearing 
the company representative must under no 
circumstances criticize the unemployment 
administration, for the referee is a part 
of the administration, and few people like to 
be berated—especially in front of a third party. 


Acquisition of a Business 


In general, the various states have pro- 
vided that when one business, or a sub- 
stantial part of it, is taken over by another, 
the unemployment compensation history of 
the acquired unit is also taken over by the 
purchaser. This can prove to be ad- 
vantageous or disadvantageous to the pur- 
chaser, depending on the circumstances. 
Recently a bankrupt firm’s assets were sold 
to another company (both in a “reserve 
ratio” state) for approximately $100,000. 
Both the purchaser and the creditors were 
satisfied with the sale price. Neither, how- 
ever, thought of the firm’s unemployment 
compensation account. Several months after 
the purchase the buyer discovered, acci- 
dentally but happily, that he also acquired 
a $25,000 balance in the state fund, which, 
after due notification to the state of the 
transaction, was added to his previous bal- 
ance. Under these circumstances the ac- 
quiring unit also adds the acquired unit’s 
taxable payroll figures to its own. This 
can. be a minor matter or a very serious 
one. If, for instance, a “war baby” is 
purchased just after its orders have ceased 
and its employees have been laid off, the 
acquiring unit may be purchasing a tre- 
mendous taxable payroll figure that it had 
not counted upon. It conceivably could 
be a full three years before the effect of 
such payroll figures would disappear. And, 
at the same time, the benefit charges might 
just be starting. Perhaps the account bal- 
ance of the predecessor is insufficient to 
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discharge the benefit liability, and the ac- 
count of the acquiring unit will have to 
bear the charges. 

It is net too difficult to get at the facts 
in such an instance, and the appraisal of 
the unemployment record of the company 
being considered for acquisition is just as 
important as the appraisal of its plant and 
equipment. There have been thousands 
of businesses purchased without giving a 
thought to this very important point— 
often to the ultimate regret of the pur- 
chaser. Remember that buying only the 
assets of an unsuccessful company may 
clear you of its liabilities, but that even 
a purchase of only part of the assets may 
make you the successor in the eyes of the 
unemployment law. 


Starting New Unit 


If a going concern is contemplating a 
sizeable expansion of its activities at one 
of several locations it should consider the 
benefits to be derived by establishing in 
a state where it already has a favorable 
experience rating. Should the payroll con- 
stitute a large percentage of the value of 
its product, substantial saving can possibly 
be made in this manner. Starting to do 
business in another state may mean im- 
mediate assignment of the maximum rate, 
while in the state where the corporation 
is already established it may benefit by the 
existing merit rate. Also, should every unit 
in a single state be shut down, the account 
balance would be dropped and would revert 
to the unassigned funds in the state’s un- 
employment account. But if a corporation 
keeps one unit open in each state it will 
not lose the account balance it so tediously 
accumulated. 


During World War II many firms had 
payrolls all out of proportion to their pre- 
war experience. Many received government 
contracts calling for cost-plus-fixed-fee op- 
eration. Contracts of this type were usually 
let because no company was in the busi- 
ness, Or no one was in the business on 
a sufficiently large scale. When a business 
expands moderately the effect on unem- 
ployment taxation is not too great, but 
when a company expands several hundred 
per cent it is a very serious matter. The 
company and the extra employees alike 





realize that when the emergency ceases 
layoffs can be expected. Although penalty 
contribution rates may be applied during 
the emergency, the contributions may be 
insufficient to carry the load of post- 
emergency benefit charges. This can be so 
serious as to impair the operations of the 
company for many succeeding years. Ade- 
quate contractual provisions should be made 
to take care of just such a _ condition. 
One should be especially wary of contracts 
where women will be the backbone of the 
labor force, for it is a recognized fact 
that women are less inclined to look for 
another job than are the men who bear 
the responsibility of providing for the family. 
Also be wary of huge contracts that may 
be of short duration, for possibly the con- 
tributions will not cover the flood of benefit 
charges that will inevitably follow. To 
illustrate, in Missouri the penalty rate during 
World War II was 3.6 per cent, but a dis- 
placed employee could get in benefits, per 
week, four per cent of the earnings in his 
highest quarter in an eight-quarter base 
period up to earnings of $500—or $20 per 
week. The duration of the payments limit 
was the lesser of twenty-five per cent of 
wages earned from the employer, or twenty 
times the weekly benefit. In a year, there- 
fore, the employer might pay in taxes only 
$108, yet the employee would be eligible 
for $400 in benefits. 


Conclusions 


It is the writer's opinion that the reason 
sO many corporations virtually ignore un- 
employment compensation is that, unlike 
most tax matters, nothing has to be done. 
It is not required that the corporate tax 
officer know the law in his states of opera- 
tion; there is no provision making planned 
employment mandatory; voluntary’ payments 
don’t have to be made; statements of 
benefit charges need not be checked; the 
corporation does not have to appeal benefit 
decisions; when expanding operations or ac- 
quiring a new unit it need not worry about 
unemployment compensation; and so it goes, 
ad infinitum. No, nothing is required ex- 
cept paying the taxes assessed and filing 
the periodic report forms. But if you are 
interested in the well-being of your corpo- 
ration try doing more than is required. It 
will be time profitably spent. [The End] 


IN CASE YOU HAVE BEEN WORRYING.—The chemical industry gets 
five million tons a year of nitrogen from the estimated 4,650 trillion tons in 
the air. The supply should last 930,000,000 years.—Pathfinder. 
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The Legal Aspects 


of Amendments to a Pension Plan___— 





TY WADE through the plethora of 
literature written on the subject of pen- 
sion plans would take a lifetime. The pros 
and cons of every phase, including economic 
and actuarial theories, have been produced, 
literally, by the tons. In the end, the stock- 
holders, officers and members of the board 
of directors of each corporation will have 
to use plain business acumen. A pension 
plan good for one concern may not be of 
interest to your concern or your employees. 
To save the corporation from plunging into 
a Serbonian bog, it is best to think twice 
and “tailor your own article.” 


Pensions are not new, although the rea- 
sons for their payment may be new. Pen- 
sions were originally granted as awards or 
honorariums for meritorious past services.’ 
These pensions were usually granted by the 


By HARMON ACKERMAN 
Member of the New York Bar 


THE LAW OF CONTRACTS MUST BE APPLIED 


federal or state governments, and were 
revocable at the will of the state.* This 
“award” theory exists today, even where 
the state employee contributes toward the 
plan.* Most states have cast it aside, how- 
ever, and consider pensions as deferred 
wages or contractual obligations, set up by 
special statutes, which are liberally con- 
strued.’ Pension funds may become inviolate 
because of special statutes, and the pension 
once granted may not be repealed or 
suspended.° 


The passage of the federal Old Age and 
Survivors Insurance Act had for one of its 
main objects the relief of the aged worker, 
with no stigma of charity attached to the 
relief. Time has shown that the act covers 
only a limited number of workers, and that 
payments thereunder are very meager. 





1 Opinion of the Justices, 57 N. E. 675, 677, 
175 Mass. 599; Coakley v. Attorney General, 
62 N. E. (2d) 659, 318 Mass. 508; People ex 
rel. Masters School v. Keys, 165 N. Y. S. 863: 
Raines v. Board of Trustees, 7 N. E. (2d) 489, 
365 Ill. 610: Mahon v. New York Board of 
Education, 63 N. E. 1107, 171 N. Y. 263; People 
v. Partridge, 65 N. E. 164, 172 N. Y. 305. 

? Bedford v. White, 106 Pac. (2d) 469, 106 
Colo. 439; Abbott v. Morgenthau, 93 F. (2d) 
242, 243; Dodge v. Board of Education, 5 N. E. 
(2d) 84, 364 Ill. 547, aff'd 302 U. S. 74; Lynch 
v. U. 8., 292 U. S. 571, 576. Amendments to 
the Veteran. Relief Act are retroactive: Single- 
ton v. Cheek, 284 U. S. 493; Madden v. U. 8S, 
18 F. Supp. 534, 536; Sweeney v. State, 36 F. 
Supp. 171, 174. 

3’ Bader v. Crone, 184 Atl. 346, 116 N. J. 329: 
Freligh v. Matsel, 94 N. Y. 179; MacLeod v. 
Fernandez, 101 F. (2d) 20; Board of Trustees 
v. Belrman, 203 Pac. (2d) 490, 119 Colo. 301. 

*Dom v. State Employes’ Retirement Board, 
28 Ati. (2d) 796; Kline v. Morrison, 44 Atl. 
(2d) 267, 353 Pa. 79: In re Lindquist’s Estate, 
154 Pac. (2d) 879, 25 Cai. (2d) 697, cert. den. 
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325 U. S. 869; Cordell v. City of Los Angeles, 
154 Pac. (2d) 31, 67 Cal. App. (2d) 257; Dry- 
den v. Pension Commissioners, 59 Pac. (2d) 
104, 6 Cal. App. (2d) 575; State v. Trustees 
of Cleveland, 79 N. E. (2d) 316; but see Board 
of Trustees v. People, 203 Pac. (2d) 490, 119 
Colo. 301. Roddy v. Valentine, 197 N. E. 260, 
268 N. Y. 228, a much cited case, held that 
Once the interest becomes vested, it takes on 
the attributes of a contract and may not be 
adversely affected by subsequent legislation. 
The result reached was correct but not as a 
quasi contract. David v. Veitscher, 35 Atl. 
(2d) 346, 349, 348 Pa. 335. 

5 Graef v. Department of Health, 277 N. Y. S. 
82, 131 Misc. 258; Collins v. City of Knoxville, 
176 S. W. (2d) 808, 180 Tenn. 483; Larson v. 
Board of Commissioners, 162 Pac. (2d) 33, 71 
Cal. (2d) 60. 

*Graef v. Department of Health, cited at 
footnote 7: Roddy v. Valentine, cited at foot- 
note 6; Raines v. Board of Trustees, cited at 
footnote 3; In re Riegelman’s Estate, 34 N. Y. S. 
(2d) 904. 
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(There is no fundamental change in the 
amendments proposed by Congress.) In 
fact, federal and state assistance acts cover- 
ing the aged afford a larger sum of relief 
than the federal Old Age and Survivors 
Insurance Act.’ In speaking of old age, in 
relation to pension plans, we mean industrial 
old age, as distinguished from social old 
age.* Industrial old age (sixty-five), set up 
by the Old Age and Survivors Insurance 
Act, was based to some extent on the 
American Experience Mortality Tables pub- 
lished in 1858. Whether age sixty-five can 
or should be automatically considered in- 
dustrial old age is questionable.* 


Private Pension Plans 


Unions are demanding, and have obtained, 
pension plans that will return to the worker 
sums greatly in excess of those paid under 
the present federal Old Age and Survivors 
Insurance Act. The theory advanced by the 
unions is that business must take care of 
its aged employees, who have given com- 
mendable services over the years and have 
remained in ore employment. They further 
contend that pensions are merely deferred 
wages earned by the employees. Some 
unions rationalize their claims for pensions 
on other grounds: (1) hazardous employ- 
ment; (2) the responsibility of the employer 
to see that the employee is provided for 
after he or she has reached an age of eco- 
nomic obsolescence; and (3) belief that the 
cost of these pensions should be borne di- 
rectly by the ultimate consumer.” The truth 
is the ultimate consumer pays the bill for 
all pensions. 


Corporations have always had the legal 
right to institute pension plans. Pensions 
for past services are not permitted unless 
approved by the stockholders. Corporate 





pension plans made little progress until the 
amendment of Section 165 (a) of the Inter- 
nal Revenue Code in 1942. During World 
War II, profits were large and taxes high. 
The thought ran, that in view of this situa- 
tion pensions would keep the employees at 
their tasks and happy, at the expense of the 
government. Many firms have regretted this 
rashness. Today, the expense of the pension 
plan is uppermost in the minds of business- 
men. The cost determines the pension bene- 
fits available to the employees. If these 
benefits are small, they will have no reason 
for existence. Some of these pension plans, 
especially those of small concerns, are non- 
contributory. It is possible that the courts 
may rule these plans unenforceable because 
of lack of consideration,” or, if they are not 
signed contracts, they may violate the Stat- 
ute of Frauds.” A state court has ruled 
these pension plans enforceable, provided 
the employee knew of the benefits of the 
plan before retirement, on the theory of 
promissory estoppel.“ Many courts have 
decided that the continued employment of 
the employee is ample consideration to sup- 
port the plan as an enforceable contract.” 
Naturally, pension plans that are made with 
the union representatives are signed, and 
have mutual promises sufficient to provide 
a good and valuable consideration.” 


Need for Amendment 


Now, several of these pension plans are 
coming up for review. Many must be drasti- 
cally amended. In some cases the benefits 
are too costly. Problems such as the per- 
centage change of male and female em- 
ployees have arisen. Time has shown that 
the scope of the pension plan or certain 
provisions thereof does not carry out the 
original intentions. Questions have arisen 





742 USCA 301. 

8 Sigman v. Rudolph, 11 N. E. (2d) 878, 57 
Ohio App. 4. 

* Other mortality tables have been published 
more recently: American Men Ultimate (1915), 
Commissioners Standard Ordinary (1941) and 
Standard Annuity Male (1937) (for females 
five years younger). In comparison to other 
tables, this last table shows an increase of 
life expectancy at age sixty-five of about three 
years for males and about six years for fe- 
males. There are no accurate tables based on 
each industry or based on the working popu- 
lation. 

%” International Union, United Mine Workers 
of America v. U. 8., 177 F. (2d) 29, cert. den. 
70 S. Ct. 140. 

" Plowman v. Indian Refining Company, 20 
F. Supp. 1: MecNevin v. Soivay Process, 32 
App. Div. 610, aff'd 167 N. Y. 530; MacCabe 
v. Consolidated Edison Company, 30 N. Y. S. 
(2d) 445; Korb v. Brooklyn Hdison Company, 
,15 N. Y. S. (2d) 557, 258 App. Div. 799. 
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12 Sessions v. Southern California Edison Com- 
pany, 118 Pac. (2d) 935, 938. 

13 Sessions v. Southern California Edison Com- 
pany, cited at footnote 12, p. 939: Hunter v. 
Sparling, 197 Pac. (2d) 867, 87 Cal. App. (2d) 
711. 

14 Psutka v. Michigan Alkali Company, 264 
N. W. 385, 274 Mich. 318; Hercules Powder 
Company v. Brookfield, 53 S. E. (2d) 804, 189 
Va. 531; Wilson v. Rudolph Wurlitzer, 194 
N. E. 441, 48 Ohio App. 450: Robinson v. 
Standard Oil Company, 180 So. 237; Moore v. 
Postal Telegraph-Cable Company,.24 S. E. (2d) 
361. 

%* Mencher v, Abeles & Kahn, 84 N. Y. S. 
(2d) 718, 274 App. Div. 585; Mencher v. B. 
Geller & Sons, 93 N. Y. S. (2d) 886; Barbein 
v. Superior Meter Company, 90 N. Y. S. (2d) 
615; Lynch v. Vincent, 55 F. Supp. 44; Schlenk 
v. Lehigh, 74 F. Supp. 569; United Garment 
Workers of America v. Reed’s Sons, 8 F. 
Supp. 49. 
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concerning the change of the pension plan 
from one of a definite cost per year to a 
plan founded on profit sharing. Executives 
of these firms have claimed that under 
our economic system of private enterprise 
the worker should be a part of the system 
and rely solely on the profits of the con- 
cern to produce his pension. Employers 
who have instituted pension plans that are 
actuarially and financially sound and which 
provide benefits in excess of those provided 
under the federal Old Age and Survivors 
Insurance Act claim that they and their 
employees should be exempt from payment 
to the federal Old Age and Survivors In- 
surance Fund. Many other questions have 
arisen, of which the following are a few, 
to wit: Does the plan comply with the Fair 
Labor Standards Act (amended wage and 
hour law)? Is it possible for the money 
benefits to escheat to the state?” May the 
fund or pension be attached or liable for the 
debts of the employer or employee despite 
a spendthrift clause?” What effect has the 
bankruptcy of the employer or employee on 
the plan?” Does taxation open up ques- 
tions for the employer and the employee?” 
Does the beneficiary represent the person 
intended to receive the benefits in the event 
of the death of the employee™- Does the 





home state of organization or states where 
plants are located contemplate legislation to 
control these pension plans?” These legal 
questions have cropped up and we can ex- 
pect many others from time to time, necessi- 
tating the amending of present pension plans. 


Rules Concerning Amendment 


The employer, as far as the Treasury De- 
partment is concerned, has the right to 
amend a pension plan. There are certain 
restrictions as to these amendments: (1) 
the fund cannot at any time revert to the 
employer; (2) the amendment of the plan 
cannot discriminate against the lower-paid 
workers; (3) the beneficial interest in the 
plan must not favor stockholders owning 
certain percentages of stock or supervisory 
employees and highly paid employees; (4) 
the amendment must not unduly delay vest- 
ing.” In order to conform to the regulations 
of the Treasury Department, practically all 
pensions had to be amended in one respect 
or another to comply for tax savings.” 


There are very few decisions that pass 
upon the rights of the employer to amend 
the pension plan, whether with or without 
the employees’ consent.* Where the plan is 
made in agreement with a union, the con- 





16 Abbott v. Morgenthau, cited at footnote 2, 
Pp. 244: Coakley v. Attorney General, cited at 
footnote 1. 

% The answer is no; but there are exceptions. 
Passaic National Bank v. Echman, 183 Atl. 
677, 116 N. J. L. 279; alimony: Jackson v. 
Jackson, 86 N. Y. S. (2d) 516, 194 Misc. 134, 
aff'd 262 App. Div. 991; Held v. Held, 85 
N. Y. S. (2d) 532, 193 Mise. 913; assignability 
of pension: Gilbert v. Norfolk & Western Rail- 
way Company, 171 S. E. 814. 

18 Employee bankruptcy did not affect plan: 
In re Baxter, 104 F. (2d) 318: pension not a 
vested right and not an asset: In re Hoag, 227 
F. 478; exemption granted by a state not an 
aSset in bankruptcy: Negin v. Solomon, 151 F. 
(2d) 112. Where there is no segregation of 
funds, only a  debtor-creditor relationship 
exists: McKee v. Paradise, 299 U. S. 119; pen- 
sions not affected: In re Dudley, 72 F. Supp. 
943: In re Public Ledger, Inc., 161 F. (2d) 762; 
Kavanas v. Mead, 171 F. (2d) 195; Brampton 
v. Local Union 112, 61 Atl. (2d) 796. 

1” Lincoln Electric Company v. Commissioner, 
47-1 ustc { 9282, 162 F. (2d) 379: Commissioner 
v. Lincoln Electric Company, 49-2 ustc { 9388, 
176 F. (2d) 815; I. T. 3993; Hooker v. Hoey, 
39-1 wstc § 9268, 27 F. Supp. 489, aff'd 107 F. 
(2d) 1016: Weil Clothing Company, CCH Dec. 
17,297, 13 TC 873; Robertson, CCH Dec. 15,156, 
6 TC 1060; Surface Combustion Corporation, 
CCH Dec. 16,051, 9 TC 631: Roberts Filter 
Manufacturing Company, CCH Dec. 16,207, 10 
TC 26: Volckening, Inc., CCH Dec. 17,277, 13 
TC 723: allowance of deductions from gross 
income is a matter of legislative grace: New 
Colonial Ice Company, Inc, v. Helvering, 4 ustc 
f 1292, 292 U. S. 435, 440; adding charges to a 
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laundry bundle to cover unemployment and 
Social securitv cost was permitted: 1936 Opin- 
ions of the New York Attorney General 274. 

* Named beneficiary entitled to proceeds 
despite divorce: Pate v. Citizens National 
Bank, 47 S. E. (2d) 277; wife confined to state 
hospital entitled to benefits: Moore v. Postal 
Telegraph-Cable Company, cited at footnote 14: 
life imprisonment: In re Lindewall, 287 N. Y. 
347. 

% Standard Oil Company v. Porterie, 12 F. 
Supp. 100; Standard Pipe Line Company v. 
Porterie, 12 F. Supp. 105. 

2 Regulations 111. 

% Regulations 111, Section 29.23. 

% Restatement of the Law of Trusts, Section 
331: ‘‘(1) The settlor has power to modify the 
trust if and to the extent that by the terms 
of the trust he reserved such a power.'’ Amend- 
ment to cure defect in stock purchase plan per- 
mitted: Holthusen v. Edward G. Budd Manu- 
facturing Company, 53 F. Supp. 488; Diamond 
v. Davis, 38 N. Y. S (2d) 103, aff'd 292 N. Y. 
552; United States Trust Company v. Common, 
296 U. S. 481; Sessions v. Southern California 
Edison Company, cited at footnote 12, p. 941; 
entire plan changed: In re Missouri Pacific 
Railroad Company, 49 F. Supp. 405, aff'd 140 
F. (2d) 786; company could reserve power to 
amend: Brennan v. McCoy, 34 F. Supp. 865: 
Member of railroad relief department bound 
by amendment, as application provided: Wal- 
lace v. Northern Ohio Traction & Light Com- 
pany, 13 N. E. (2d) 139, 57 Ohio App. 203; 
Right to withdraw pension before actual quali- 
fication of pension rights: Gaskill v. Roth, 151 
F. (2d) 366, 372, cert. den., right to amend 
under the Railway Labor Act, 327 U. S. 798. 
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tract provides for the procedure to be fol- 
lowed in the event the plan is to be amended. 
In all pension plans the “open contract” 
clause will be found. This clause gives the 
employer the right to amend the plan at 
any time.” The growth and experience of 
fraternal benefit associations introduced this 
clause. There has been a_ tremendous 
amount of litigation concerning fraternal or- 
ganizations and this “open contract” clause. 
The courts over a period of years have 
evaluated this clause as it applies to these 
organizations.“ We must remember that 
these fraternal organizations are creatures of 
the state where organized, and must comply 
with the laws controlling them. Amend- 
ments can be made only according to the 
laws of situs and the constitution and bylaws 
of the fraternal order. If the member has 
done all expected of him, such as paying 
dues and assessments in time, giving the 
required notices and having the ailment or 
injury for which benefits are provided, and 
if no fraud is involved, then the member 
becomes vested in the benefits provided by 
the fraternal organization. Before the mem- 
ber has become vested in some benefits, 
the fraternal order has the right to amend 
its bylaws and constitution.” 


Industry pension plans are not fraternal 
organizations. They are matters of contract 
or voluntary gifts.” If the provisions of the 
amendments are not illegal, immoral or con- 
trary to public policy, whether reasonable or 
not, they are legal and binding.” Once a 
pension has been granted under the plan it 
would seem, according to some decisions, 
that the pension cannot be modified as a 
matter of contract.” In the event the future 





shows that the benefits are too large for the 
plan to absorb, or should the question of a 
bankrupt or solvent fund have to be deter- 
mined, the courts will follow equitable rules. 
One ‘case has held that a good cause of 
action is pleaded against the officers and 
directors of a corporation which permitted 
the pension plan to continue after changed 
circumstances had demonstrated the plan 
would cause a serious financial impairment 
of the corporation.” 


Labor Contract Parlance 


In the flow of these pension plans and 
union contracts certain words and phrases 
have become everyday parlance. We now 
hear of pensions, bonuses, wages, dismissal 
pay, severance pay, terminal pay, vacation 
pay, incentive pay, merit wage increases, 
back pay, sick pay, seniority, cost-of-living 
allowance, transmotion, guaranteed wage, 
basic wage and prevailing rate of wage.” 
These words and phrases are fruits of the 
same tree. In using these words it often 
happens that we do not all mean the same 
thing. The courts have not clearly defined 
these words and sometimes use them rather 
loosely. It may be better not to define them, 
unless it must be done for clarity.“ Defini- 
tions, like precedents, have a tendency to 
become basic laws.” To bring the meaning 
of these words up to date, the following 
definitions, found in court opinions or other 
records, are submitted: 


“Pensions” are defined as compensation 
for services rendered. They are granted in 
order to induce long and faithful service of 
the employees to the employer. Payment is 





171 A. L. R. 8; Daly v. National Civil Serv- 
ice, 43 N. Y. S. (2d) 339, 181 Mise. 163. 

* “The right to have the rate of assessment 
and amount of benefit continued as originally 
provided is not vested’ or fixed beyond the 
possibility of reasonable change to meet new 
conditions."’ Hverett v. Supreme Council, 139 
N. E. 780, 236 N. Y. 62, 68; Bartlomeijczak v. 
Sovereign Camp, 218 N. Y. S. 157, 219 App. 
Div. 228. 

™ Green v. Royal Arcanum, 237 U. S. 531; 
Everett v. Supreme Council, cited at footnote 
26; Supreme Lodge v. Mims, 241 U. S. 574; 
Supreme Lodge v. Smyth, 245 U. S. 594; Order 
of Travelers v. Wolfe, 331 U. S. 586, 606; Van 
De Water v. Order of Travelers, 77 F. (2d) 
331; Bartlomeijczak v. Sovereign Camp, cited at 
footnote 26; Bergkvist v. Supreme Council, 49 
N. Y. S. (2d) 466, aff'd 49 N. Y. S. (2d) 667. 

% Right to amend where funds were depleted: 
171 A. L. R. 7; Faso v. La Cerdise, 156 N. Y. S. 
1090, 93 Mise. 163; Lewin wv. Koerner, 109 
N. Y. S. 101, 125 App. Div. 91; Cina v. Societa 
Giuseppe Mazzini, 21 N. Y. S. (2d) 534. 
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* Twiss v. Lincoln Telephone & Telegraph 
Company, 287 N. W. 620; In re Missouri Pacific 
Railroad Company, cited at footnote 24; Plow- 
man v. Indian Refining Company, cited at 
footnote 11; Magee v. San Francisco rancisco Bar Pilots 
Association, 198 Pac. (2d) 933; McNevin v. 
Solway Process, cited at footnote 11, p. 612; 
Burgess v. First National Bank, 220 N. Y. S. 
134, 219 App. Div. 361; Gearns v. Commercial 
Cable Company, 32 N. Y. S. (2d) 856, 177 
Misc. 1047, aff'd 293 N. Y. 105. 

%® Maxwell v. Theatrical Mechanical Associa- 
tion, 104 N. Y. S. 815, 54 Misc. 619; Associated 
Press v. Emett, 45 F. Supp. 907, = se asad 
of trust: Brown v. Spohe, 180 N. 

™ Schofield v. Zion’s Co-op., * poe (2d) 
342, 85 Utah 281; Gearns v. Commercial Cable 
Company, cited at footnote 29. 

3% Mann v. Luke, 44 N. Y. S. (2d) 202. 

% Hawkins, Dismissal Compensation (Prince- 
ton University Press, 1940). 

* Ackerman, ‘Insurance: Its Meaning and 
Significance,"”” The Insurance Law Journal, 
March, 1950, pp. 169, 171. 

%See article cited at footnote 34, p. 173, 
footnote 41. 
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deferred until the completion of the service, 
and 1s paid periodically thereafter.” 


“Bonus” is stated to be an allowance in 
addition to the usual, current or stipulated 
wage or compensation.” 


“Wages” is compensation in exchange for 
labor performed, and may include vacation 
allowance, back pay, overtime pay, sick pay, 
dismissal pay, severance pay, pensions, 
bonuses, disability allowances and other 
emoluments.” 


“Dismissal pay” is the payment of a 
specific sum to an employee permanently 
terminating his employment at the request 
of the employer.” 


“Severance” in law has a distinct meaning 
and is usually applied in partition suits. It 
is defined as the removal, division or sepa- 
ration of property.” 


“Severance pay” is compensation paid on 
separation of the employee from his employ- 
ment. This is usually found in cases where 
the employer is liquidating his business, or 
where new inventions have made the work 
performed by the employee unnecessary.” 


“Terminal pay” is the same as dismissal pay, 
except that the termination is beyond the 
employee’s control.* 


“Vacation pay” may include the payment 
made to an employee on agreed-upon vaca- 
tion period or increased pay in lieu thereof.“ 

“Holiday pay” is the same as vacation pay, 
except that certain days are set aside during the 
year, usuaily celebrated by the people at large. 

“Incentive pay” is an increased payment 
made to an employee for increased production.“ 

“Merit wage increase” is aciually an in- 
crease in wage and the promotion of the 
employee to a better-paying job.” 


“Back pay” is the retroactive payment 
made to an employee who keeps on working 
while an agreement as to the employment 
contract is reached. 

“Sick pay” is exactly what it denotes: pay- 
ment while the employee is sick and unable 
to work. 


“Seniority” consists of a relative position 
among all employees of an employer, usually 
determined by length of service.“ 


“Cost-of-living allowance” is based on the 
published statistics of the United States 
Bureau of Labor Statistics.“ 

“Transmotion” is the science of seeking 


more suitable jobs for those employees who 
are reaching retirement age. 


“Guaranteed wage” is the maintenance of 
a constant periodic wage “ 





% Giannettino v. McGoldrick, 66 N. E. (2d) 
57, 295 N. Y. 208; In re McCormick’s Estate, 
8 N. Y. S. (2d) 179, 168 Misc. 672; Sable v. 
Laenderbank, 30 N. Y. S. (2d) 608, 616: New 
York City Omnibus Corporation v. Quill, 73 
N. Y. S. (2d) 289, aff'd 297 N. Y. 832; collec- 
tive bargaining: Inland Steel Company v. 
NLRB, 15 LABOR CASES { 64,737, 170 F. (2d) 
247; Hooker v. Hoey, cited at footnote 19. 

™ Heath v. Huisking, 72 N. Y. S. (2d) 14; 
Neff v. Gas é& Electric Shop, 22 S. W. (2d) 
265, 232 Ky. 66: Winkelman v. General Motors 
Corporation, 44 F. Supp. 960; Rogers v. Hill, 
289 U. S. 582: Barron v. Ambort, 167 Pac. 
(2d) 925, 927. 

% Social Security Board v. Nierotko, 327 
U. S. 358; Glandzis v. Callimicos, 140 F. (2d) 
111, 113; Pacific American Fisheries v. U. 8., 
138 F. (2d) 464, 465; Party Cab Company v. 
U. 8., 7% F. Supp. 307, 311; Hysen v. City of 
New York, 79 N. Y. S. (2d) 378, 273 App. 
Div. 1043; Dalton v. City of Yonkers, 29 N. Y. S. 
(24) 42, 262 App. Div. 321, aff'd 287 N. Y. 
592; In re Hollingsworth Estate, 99 Pac. (2d) 
599, 601, 37 Cal. App. (2d) 432; Sexton v. 
Baehr, 3 N. W. (2d) 1, 2, 212 Minn. 205; 
Ernst v. Industrial Commission, 16 N. W. (2d) 
867, 246 Wis. 205: Morgan v. Social Security 
Board, 45 F. Supp. 349. 

% Bucko v. J. F. Quest Foundry, 38 N. W. 
(2d) 223, 231; Gaynor v. New Orleans, 34 F. 
Supp. 25, 28: Fishgold v. Sullivan, 328 U. S. 
275, 286;. Bakery & Confectionery Workers’ 
International Union, Local No. 492 v. National 
Biscuit Company, 17 LABOR CASES { 65,408, 
177 F. (2d) 684: In re Public Ledger, Inc., 
cited at footnote 18; employee in jail is con- 
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tinuously absent: Marcus v. Boston Edison 
COmpany, 56 N. E. (2d) 910: United States 
Department of Labor Bulletin No. 686. 

“Cole v. Rawling, 297 N. W. 652, 653: Muse 
v. Metropolitan Life Insurance Company, 2 
CCH Life Cases 830, 191 So. 586, 590; Updike 
v. Smith, 39 N. E. (2d) 325, 378 Ill. 600. 

"The Tuscania, 42 F. (2d) 168: In re Public 
Ledger, Inc., cited at footnote 18, pp. 770-772: 
Brampton v. Local Union 112, cited at foot- 
note 18. 

# Pan American Life Insurance Company v. 
Garrett, 12 CCH Life Cases 370, 199 S. W. 
(2d) 819, 821: Shears v. All States Life Insur- 
ance Company, 6 CCH Life Cases 877, 5 So. 
(2d) 808; Ambrose v. Metropolitan Life In- 
surance Company, 2 CCH Life Cases 1136, 10 
Atl. (2d) 479, 18 N. J. Mise. 42; Edwards v. 
Equitable Life Assurance Society, 9 CCH Life 
Cases 463, 177 S. W. (2d) 574, 577, 296 Ky. 448. 

“In re Wil-Low Cafeterias, 111 F. (2d) 429, 
432. 

“NLRB v. Allison & Company, 14 LABOR 
CASES { 64,270, 165 F. (2d) 766, cert. den. 335 
U. S. 814; 

* NLRB v, Allison & Company, cited at foot- 
note 44. 

* Siaskiewicz v. General Electric Company, 
14 LABOR CASES { 64,362, 166 F. (2d) 463, 465; 
Louisville & Nashville Railroad Company v. 
Miller, 38 N. E. (2d) 239, 241, 219 Ind. 389. 

47 Consumers Price Index for Moderate In- 
come Families in Large Cities (United States 
Bureau of Labor Statistics). 

* Barron v. Ambort, cited at footnote 37: 
Miami Copper Company v. Schoonover, 178 Pac. 
(2d) 554, 556, 65 Ariz. 239. 
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“Basic wage” is the wage shorn of all 
supplementary additions.” 

“Cali-in pay” is payment to an employee 
called to work or permitted to come to work 
without notification that there will be no work. 

“Prevailing rate of wage” is the usual wage 
found in a given locality for similar work.” 

In all probability, we will hear of new 
words and combinations of words in the 
employer-employee relationship, and old 
words will take on different meanings. 


Vesting 


In order to keep this treatise within 
bounds, one last vital question will be dis- 
cussed. What does “vesting” import? The 
definition found in most cases is “to give an 
immediate fixed right of present or future 
enjoyment.” The worker may not under- 
stand this definition of vesting. He has 
given his own connotation of the word 
“vested” and it should be recognized. The 
worker assumes that as soon as he is em- 
ployed he becomes vested with all the rights, 
benefits and obligations of the pension plan 
provided by his employer. Factually he is 
correct.” The California courts have fol- 
lowed this reasoning.” Perhaps we have 
overplayed this word “vesting.” The pension 
plan is for the employees, and they have a 
defeasible interest in the plan.“ If an em- 


ployee has not fulfilled and met all the con- 
ditions on his part, then he has divested 
himself of those rights and benefits provided 
for in the plan. On the other hand, if all 
the conditions and obligations have been met 
by the employee, then at retirement age he 
will receive his pension. If, according to the 
plan, the employee is entitled to only part 
of the benefits because he has fulfilled only 
part of his obligations, then he has divested 
himself of some of the benefits, and he will 
receive only those to which, according to his 
fulfillment of obligations, he is entitled. This 
may not settle the question, and it is contrary 
to the oft-repeated statement -that the law 
does not favor forfeitures,” but it may avoid 
considerable controversy. 


In conclusion, it is the writer’s opinion 
that the human values as well as the financial 
and economic factors involved in these pen- 
sion plans will be recognized by the courts. 
The law of contracts will be applied to them, 
safeguarding the employee as well as the 
employer.” Amendments will be permitted 
as provided for in the plan and there will be 
no overreaching on the part of either of the 
parties to the plan. Any other construction 
of these plans and amendments thereto will 
bring litigation in wholesale lots. Legisla- 
tion may follow, imposing liabilities, regula- 
tions and taxes never dreamed of by the em- 
ployer and employee. [The End] 


Tuberculosis ranks first as the cause of death among infectious diseases. It 
takes the lives of more people than all other infectious diseases combined, 
killing one American every thirteen minutes. It cuts off about 1,500,000 work- 
ing years each year—years lost by those who die of tuberculosis. 





* Siomkin v. Fairchild, 75 F. Supp. 329, 333. 

%® Giannettino v. McGoldrick, cited at foot- 
note 36. 

% Baldwin v. Fleck, 168 S. W. (2d) 904, 909, 
aff'd 172 S. W. (2d) 975; Curtis v. Maryland 
Baptist Union, 5 Atl. (2d) 836, 176 Md. 430; 
In re Thorne’s Estate, 25 Atl. (2d) 811, 818, 
344 Pa. 503; constitutional guarantee, water 
rights: Appeal of Filippini, 202 Pac. (2d) 535, 


537; tax title: Wall v. M. & R. Sheep Com. 


pany, 205 Pac. (2d) 14, 15; state income tax: 
Opinion of Justices, 30 So. (2d) 254, 255; 
conveyance: Pinkham v. Unborn Children of 
Jather Pinkham, 40 S. E. (2d) 690, 695; vet- 
erans war-risk policy: American National Bank 
v, U. 8., 134 F. (2d) 674, 677; minimum wages: 
Burfeind v. Eagle-Picher Company, 12 LABOR 
CASES { 63,787, 71 F. Supp. 929, 931; Portal- 
to-Portal Act: Fisch v. General Motors Cor- 
poration, 169 F. (2d) 266, 270, cert. den. 335 
U. S. 902; seniority rights: Louisville € Nash- 
ville Railroad Company v. Miller, cited at 
footnote 46; Atilich v. Craigmyle, 59 S. W. (2d) 
560, 563, 248 Ky. 676; Walker v. Pennsylvania- 
Reading Seashore Lines, 61 Atl. (2d) 453, 456; 
pensions: Stringer v. Lee, 2 So. (2d) 127, 132, 
147 Fla. 37; Driggs wv. Utah, 142 Pac. (2d) 
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657, 660, 105 Utah 417; Talbott v. Independent 
School District, 299 N. W. 556, 563; Payne v. 
Board of T'rustees, 35 N. W. (2d) 553, 230 
Ia. 949; benefits under a life insurance policy: 
Finger v. Treitler, 52 N. Y. S. (2d) 841; Silver- 
man v. Levy, 75 N. Y. S. (2d) 797, aff'd 298 
N. Y. 778. 

52 “‘Insurable Interest in Property,’’ 48 Colum- 
bia Law Review 1162, reprinted in The Ia- 
surance Law Journal, June, 1949, p. 420. 

53 Dryden v. Pension Commissioners, cited 
at footnote 4. 

“Vesting is subject to contingencies.’’ 
Stringer v. Lee, cited at footnote 51; In re 
Lindquist’s Estate, cited at footnote 4; \Heath 
v. Huisking, cited at footnote 37; Flagg v. 
Mann, 9 Fed. Cases 202, 222; Safe Deposit & 
Trust Company v. Sanford, 29 Atl. (2d) 657, 
659; Stuam v. Crowley, 48 S. E. (2d) 350, 352; 
McDonald v. Northern Benefit Association, 131 


Pac. (2d) 479, 486, 113 Mont. 595; Giltner’s . 


Trustee v. Talbott, 69 S. W. (2d) 981, 253 
Ky. 474. 
% Pomeroy’s Equity Jurisprudence, Volume 2, 


D. . 
% Lynch v. U. 8., 292 U. S. 571, 579. 
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How Effective 


Is the Non-Communist Affidavit? 


By DAVID |. SHAIR 


mint en Cb: MAF «4, 
AFFIDAVITS HAVE BEEN FILED BY 


1950, NON-COMMUNIST 
108,646 


OFFICERS OF NATIONAL AND LOCAL UNIONS 


OMMUNISM IN UNIONS is one of 

the most delicate of contemporary issues. 
It involves the fundamental paradox of a 
democratic society—a seeming inability to 
protect itself adequately against forces bent 
on its destruction without sacrificing the 
very principles on which it is built. 


Any piece of legislation that leaves its 
mark on both the union movement and the 
Communist Party is worthy of close and 
continuous scrutiny. Such is Section 9 (h) 
of the Labor Management Relations Act of 
1947, the “non-Communist affidavit.” 


Has the affidavit been effective? How 
close has it come to carrying out the aims 
of the legislators? Will the provision find 
its way into any future labor law? Certainly 
no final evaluation is possible, but the trend 
lines can be examined. It must be remem- 
bered that the law is only three years old. 
After more than a dozen years, there is still 
little agreement on the effect of the original 
Wagner Act. 

The text of the section reads as follows: 

“(h) No investigation shall be made by 
the Board of any question affecting com- 
merce concerning the representation of em- 
ployees, raised by a labor organization under 
subsection (c) of this section, no petition 
under section 9 (e) (1) shall be entertained, 
and no complaint shall be issued pursuant to a 
charge made by a labor organization under 
subsection (b) of section 10, unless there is 
on file with the Board an affidavit executed 
contemporaneously or within the preceding 
twelve-month period by each officer of such 


labor organization and the officers of any 
national or international labor organization 
of which it is an affiliate or constituent unit 
that he is not a member of the Communist 
Party or affiliated with such party, and that 
he does not believe in, and is not a member 
of or supports any organization that believes 
in or teaches, the overthrow cf the United 
States Government by force or by any illegal 
or unconstitutional methods. The provisions 
of section 35A of the Criminal Code shall 
be applicable in respect to such affidavits.” * 


The provision reflected primarily the 
growing international tension between the 
former wartime allies. Communism in 
American trade unions was certainly not a 
new phenomenon. As early as 1923, John L. 
Lewis was warning that “imported revolu- 
tion is knocking at the door of the United 
Mine Workers and the American public.” ’ 


However, emergence of the USSR as a 
major military power capable of threatening 
the capitalist nations did not come until 
World War II. Only then did Lenin’s 
theories on the impossibility of coexisting 
capitalist and communist states become the 
concern of the politician and general rather 
than the historian and economic theorist. 


Coincident with the “cold-war” era was 
the focusing of the spotlight by Congres- 
sional committees on what ex-Congressman 
J. Parnell Thomas called “the sorry spec- 
tacle of having outright Communists con- 
trolling and dominating some of the most 
vital unions in American labor... .”* 





161 Stat. 136, 146, 29 USC Supplement, Sec- 
tions 141, 159 (h). 
?John L. Lewis, Attempts, by Communists 


Non-Communist Affidavit 





to Seize the American Labor Movement (United 
Mine Workers, Indianapolis, 1923), p. 3. 
*New York Times, January 23, 1947, p. 1. 
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The Un-American Activities Committee, 
as well as House and Senate labor groups, 
listened to testimony. Much of it centered 
on two strikes at the Allis-Chalmers Com- 
pany plants in Wisconsin, which took place 
during 1941 and 1946. Louis Budenz, one- 
time managing editor of The Daily Worker, 
testified that the walkouts had been pre- 
cipitated and provoked by Communist officers 
of the local. The purpose was to effectuate 
the foreign policy of the Soviet Union.‘ 


A statement by the officers of the com- 
pany developed the same theme. A legisla- 
tive approach to the problem was suggested, 
which would “eliminate the destructive weed 
of Communist intrigue without harming the 
turf of sound trade unionism.” * 


Representative Hartley and Senator Taft 
guided the affidavit section through Con- 
gress and into law over the objections of 
President Truman. In his veto message on 
Taft-Hartley, the President singled out Sec- 
tion 9 (h) for serious criticism: 


“The only result of this provision would 
be confusion and disorder, which is exactly 
the result the Communists desire... . 


“T consider that this provision would in- 
crease, rather than decrease the disruptive 
effect of Communists in our labor move- 
week oe .* 


Unimpressed, both houses enacted the bill 
by substantial margins. A study of speeches 
on the floor of Congress, plus comments by 
legislators in the press and over the radio, 
reveals that there were three main theses 
underlying suppoft for 9 (h). Congress be- 
lieved that: 


(1) National security interests would be 
served by denying the extension of the law’s 
benefits to Communist-led unions. A serious 
danger was foreseen that, if our policy 
should run contrary to that of the Soviet 
Union, Communist officers of labor organi- 
zations would promote disruptive strikes. 


(2) Communists should be stymied in 
their efforts to turn unions into political 
instruments. 


(3) Communist leadership threatened the 
liberties of rank-and-file members and this 
provision would encourage “right-wing” 
efforts to regain control. 


Background of Such Legislation 


Historical antecedents for the affidavit are 
not very numerous. 


Digging into American history, the recon- 
struction period after the Civil War provides 
samples of oaths not unlike the non-Com- 
munist affidavit. Congress and many state 
legislatures passed laws requiring denial of 
participation in the “recent rebellion,” before 
certain political or civil privileges could be 
exercised. Participation was often defined 
to include “sympathizing” with as well as 
aiding Confederate forces. 


No attorney could practice in _ federal 
courts before taking such an oath. The Mis- 
souri constitution required the oath before 
anyone could function as attorney, teacher, 
clergyman or corporate official in the state. 
The individual had to swear that he had 
never engaged in past conduct hostile to the 
United States, aided or abetted enemies or 
expressed any disloyal sentiments. 


Crosser suggests the so-called “yellow- 
dog” contract.’ This was a pledge, exacted 
from employees before they were hired, that 
they would not join a union. Its use dated 
back to passage of the Clayton Act in 1914. 


AFL unions battling against Communist 
infiltration in the 1920’s may unwittingly 
have set the pattern. An article by William 
Z. Foster, written in 1925, called on party 
members to renounce their affiliation rather 
than be expelled from the unions. He wrote: 


“Such a policy means an occasional swal- 
lowing of nasty pills in the way of signing 
the various statements that are put to us by 
the reactionary officials in the hope that our 
revolutionary gorge will rise against them to 
the extent that we will not sign them and 
thus make our expulsion all the more easy.” * 


Foster cited one instance of these pre- 
Taft-Hartley pledges, which read in part: 


“I, the undersigned, do hereby promise 
and agree ... that I will in no way affiliate 
with, or give support, assistance, or comfort 
to, the Trade Union Educational League, or 
any similar or kindred organization. 


“IT further agree that I waive the right, 
benefit, or privilege of ever representing a 
local union ... in any way, shape or man- 





*See Hearings Before the House Committee 
on Education and Labor, 80th Congress, Ist 
Session, pp. 3603-3623. : 

5 Joint Statement of A. K. Brintall, E. F. 
Ohrman, K. W. Haagenson, J. L. Waddleton, 
Harold W. Story Before the House of Repre- 
sentatives Committee on Education and Labor, 
February 24, 1947, p. 3. 
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® New York Times, June 21, 1947, p. 4. 

* Paul K. Crosser, /deologies and American 
Labor, p. 141. 

§ William Z. Foster, ‘‘Drive Against Left 
Wing in Trade Unions.’’ The Daily Worker, 
December 5, 1925, Magazine Supplement, p. 2. 
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ner as an Officer, delegate, or committeeman 
during my membership in such organiza- 
tion....”* 


Another ancestor is the Hatch Act, passed 
in 1939 by a Congress anxious to free gov- 
ernment service of disloyal elements. Each 
employee must state under oath that he is 
not a member of “an organization that advo- 
cates the overthrow of the government of 
the United States by force or violence.” “ 


Communist Infiltration 


A brief survey of the Communists’ career 
in United States unions provides an inter- 
esting backdrop for any analysis of the role 
of the non-Communist affidavit. The Com- 
munist Party of America held its first con- 
vention in Chicago, September 1-7, 1919; it 
grew out of a break between right- and left- 
wing Socialists. Taking its cue from Lenin, 
the party decided to create cells within exist- 
ing unions, Implementing the policy of 
penetration was the Trade Union Educa- 
tional League (TUEL) headed by William 
Z. Foster. 

AFL “business unionism” soon came into 
dramziic confict with the new radical -ele- 
ment. QOne union after another declared 
TUEL a dual movement, making member- 
ship in it grounds for expulsion. By 1925, 
Foster was complaining that “this ruthless 
campaign of expulsion and other forms of 
terrorism has practically made the 
League an underground organization... .” ™ 


In 1928, the Communists reorganized. 
TUEL evolved into TUUL, the Trade 
Union Unity League. Dual unions were set 
up in major industries. Best estimates seem 
to be that these never comprised more than 
50,000-60,000 members, although claims run 
up to 125,000. TUUL passed away in 1935, 
as the Communists issued a call for a “united 
front” with existing unions. That same year, 
a complex web of disagreements within 
the American Federation of Labor brought 
the CIO into existence 


It is literally impossible to obtain agree- 
ment on the actual extent of Communist 
control and/or influence in the CIO unions 
at any given period. Professors Millis and 
Montgomery said that “certainly three- 


fourths of the C. I. O. unions have been 
free of any vestige of Stalinist influence. 
...’™ A Special House Committee on Un- 
American Activities in 1944 listed twenty- 
one unions in which “Communist leadership 
is strongly entrenched,” noting that they 
“constitute a majority of all the unions 
affiliated with the C. I. O.”” 


At the other extreme may be cited reports 
that Detroit was renamed “Lewistown” on 
maps of the United States in Moscow and 
that “from top to bottom the CIO literally 
crawls with Communists.” ™* 


Many factors are advanced to account for 
the early success of the Communists’ in- 
filtration into CIO units, not the least of 
which seems to have been John L. Lewis’ 
conviction that he could handle the left- 
wingers. More important, however, to an 
evaluation of Section 9 (h) is to establish 
what, if any, efforts were being made to 
counteract Communist influence in CIO 
unions before August, 1947. 


Cold War 


During the formative years, CIO unions 
welcomed the Communists more often than 
not. Nevertheless, in 1943 we find a pamph- 
let by a leading Stalinist defending Com- 
munists in unions and objecting to the 
tactics being used against them. Constitu- 
tional clauses barring Communists from 
holding union office, such as that adopted 
by the Shipyard Workers Union in 1941, 
were branded “profascist,” “antiunion,” “un- 
American,” “a fake issue,” “fifth-column 
weapon” and “a smokescreen to weaken the 
trade unions.” “ 


Several union heads, opportunistically 
marching arm-in-arm with Communist fac- 
tions, found it expedient to break away by 
1947, as the cold war reached its chilliest 
stage. Most dramatic, perhaps, was the 
action of Joseph Curran, head of the Na- 
tional Maritime Union (NMU). 


In a “Report to the Membership,” pub- 
lished in the union paper, the Pdot, Curran 
opened the attack. He claimed that about 
500 party members were controlling the 
policies of the union of 70,000-80,000. He 
charged the Communists with stuffing ballot 





® Same as footnote 8. 

” Ellen D. Ellis, ‘‘American Civil Rights in 
a Revolutionary Age. III. The Problem of 
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™ William Z, Foster, ‘‘Party Industrial Meth- 
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boxes in union elections and forging and pre- 
marking ballots. The party, Curran asserted, 
was placing members on the NMU payroll 
as organizers.” 


Early in 1947, Curran widened the split by 
charging his fellow officials with putting 
Communism above union interests. Columns 
of the Pilot were shortly filled with cxposés 
of the “fight by the Communists to either 
control our union or destroy it. Nothing 
Re ies 


Communists were under severe attack in 
many other CIO units during 1946. Walter 
Reuther waged a running battle against the 
Stalinists. Morris Muster, to a barrage of 
charges and countercharges, resigned in 
July, 1946, as head of the United Furniture 
Workers of America in protest of Com- 
munist “seizure” of the union. Frank R. 
McGrath, United Shoe Workers, followed 
his example later in the year. 


A resolution to bar Communists from 
holding office in the Mine, Mill and Smelter 
Workers Union was narrowly defeated at 
the September, 1946 convention. Dissenters 
against leadership of the United Electrical 
Workers, largest of the allegedly left-wing 
CIO unions, formed Members for Demo- 
cratic Action groups. 


United Office and Professional Workers 
President Lewis Merrill submitted his 
resignation as contributing editor of the 
weekly New Masses, announcing that his 
unions would take a strong stand against 
Communist influence. The Massachusetts 
CIO convention barred Communists from 
office in the state organization; New Jersey 
and Wisconsin took not-quite-so-drastic 
stands. Right and left wings engaged in 
constant tugs of war. At this juncture in 
CIO affairs, the non-Communist affidavit 
went into effect. 


To gain the protection and use the services 
of the NLRB, officers of international, na- 
tional and local unions had to swear to three 
statements: 


“(1) I ama responsible officer of the union 
named below. 


“(2) Iam not a member of the Communist 
Party or affiliated with such party. 


“(3) I do not believe in, and I am not a 
member of, nor do I support, any organiza- 
tion that believes in or teaches the over- 
throw of the United States Government by 
force or by any illegal or unconstitutional 
methods.” * 


After the initially confusing dispute on 
the obligation of officers of the “parents” to 
sign was settled,” the effect of noncom- 
pliance on various procedures evolved on a 
case-by-case basis. 


Rules of Election Procedure 


The applications of 9 (h) to the election 
procedure have been thoroughly litigated 
and the effects marked out. The rules can 
be stated in broad lines: 


(1) A noncomplying union can never ap- 
pear on a ballot in a representation case. 
Local 65 of the Wholesale and Warehouse 
Union held a bargaining contract with the 
Sigmund Cohn Company for a long time. 
However, when the contract expired and a 
rival complying union petitioned for an elec- 
tion, the Board refused Local 65 a place 
on the ballot.” 


(2) Even where the employer petitions for 
the election, the noncomplier is ruled off the 
ballot. NLRB members unanimously agreed 
that although the petition is filed by an em- 
ployer, the question of representation is 
raised by the union, and that “although it is 
the employer’s petition in such a case that 
sets the Board’s machinery in motion, it is 
an individual or a labor organization’s initial 
claim for recognition that makes it possible 
for the employer to invoke the machinery.” ™ 

(3) Where the noncomplier can show con- 
tractual interest, in the form of an existing 
collective agreement, it may intervene for all 
purposes. For example, it may dispute the 
appropriateness of the unit requested by the 
complying union. Or, it may contend that 
its contract is a bar to the petition for 
election under Board doctrine.” 

(4) When employees seek to decertify, 
i. €., unseat, a union, it will be placed on the 
ballot whether or not it is in compliance. 
The key decision says that “to hold other- 
wise would confer upon noncomplying 
unions the power to immunize themselves 
against decertification proceedings by their 





% Pilot, July 5, 1946, p. 23. 

11 Pilot, October 10, 1947, p. 2. 
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% Settled for the time, that is. In a late 
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very refusal to comply with the registration 
and filing requirements of the amended act.” * 


If the noncomplying union wins such an 
election, however, the NLRB will only 
certify the arithmetic results. 


Cases in Point 


The Board faced another set of admin- 
istrative problems in gauging the impression 
of 9 (h) on unfair labor practice charges. 
Some questions still await final determina- 
tion. In the policy-making Marshall and 
Bruce Company case, a complaint of em- 
ployer refusal to bargain was issued before 
August 22. Although the union failed to 
comply with the Taft-Hartley amendment, 
the Board decided to go on with the decision 
and issue an order, carrying through its theory 
that 9 (h) had no retroactive effect. 


Having investigated and sustained the 
charge, Board members weighed a remedy. 
An unconditional order to bargain, the nor- 
mal procedure, would be “tantamount to 
certification of a noncomplying union.” * 
They decided, by a three-to-two split, to 
condition the order upon the union’s com- 
pliance within thirty days. Thus, directly or 
indirectly, the benefit of certification is not 
to be granted to the noncomplier. 


A distinction was drawn between orders 
requiring the employer to bargain and those 
based upon other unfair labor practices. The 
Pioneer Electric Company was found to 
have discriminatorily discharged an em- 
ployee under terms of the old Wagner Act. 
Although, at the time of the Board’s final 
decision, the union was noncompliant, an 
unconditional order to remedy the unfair 
practice was issued.” 


To insure effective application of the re- 
strictions of 9 (h), the Board has had to 
develop a series of rules on so-called “front- 
ing.” This term is used to describe the 
activities of noncompliers who attempt to 
evade the provisions by acting through in- 
dividuals who are exempted from filing 
affidavits * or through a complying unit. 


In one instance, a woman asked for a 
place, as an individual, on the ballot directed 


among employees of the Campbell Soup 
Company; investigation showed that she had 
been a paid agent of a noncomplying union 
until just three days before the hearing was 
held. Since the union itself would have 
been denied a spot on the ballot, the Board 
held that she was an agent “fronting” for 
the union and denied her request.” 


Similarly, in September, 1948, another 
woman was denied the right to have her 
name on a ballot among employees of Op- 
penheim Collins and Company because the 
Board found that she was “fronting” for 
noncomplying Local 1250 of CIO’s Retail 
Clerks. The Board pointed to these facts: 
employees signed the cards authorizing her 
to act as bargaining agent in the local’s 
office; the employees believed that she and 
Local 1250 were one and the same; she was 
an active member of the union, holding a 
post on its negotiating committee.” 


Noncomplying unions will also be pre- 
vented from circumventing the law by acting 
through their complying nationals or inter- 
nationals. Early in the history of the section, 
it was thought that this loophole would not 
be plugged. When the Auto Workers filed 
for an election at Warshawsky and Com- 
pany, a rival claimed that the petition should 
be dismissed since the local involved had 
not complied. The Board stated: 


“The compliance status of a local char- 
tered by the petitioner is not an issue in this 
proceeding because the petition herein was 
filed by the petitioner, a national labor or- 
ganization.” * 


The UAW’s name was placed on the 
bailot. Shortly after, the Textile Workers 
Union and the Hosiery Workers (CIO) in- 
structed their locals not to do any filing 
with the Board, saying that it would all be 
conducted through the internationals. 


However, results in later cases were much 
different. The Board turned to a provision 
of the union’s own constitution to support 
dismissal of one international’s petition. Evi- 
dence showed that the bylaws provided that 
all contracts should be in the name of the 
local and signed by the local’s committee.” 
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This policy was reinforced in the Lane- 
Wells Company case. The noncompliant local 
had made the original request for recogni- 
tion to the employer, satisfying the Board 
that the petitioning international was “in 
reality acting in behalf of” the local.” 


The NLRB’s attitude was summarized in 
a case heard early in 1949: 


“... we believe that these cases [Gypsum 
Company and Lane-Wells] stand for the 


proposition that, where there is in existence 


a local having metabers in the appropriate - 


unit, its compliance is required without re- 
gard to the extent to which it may partici- 
pate in collective bargaining. In any event, 
we believe that such a doctrine is required 
in order to effectuate the policy of Section 
9 (f), (g), and (h) of the Act.” * 


Inability of nonfiling unions to petition 
for a union-shop election provided another 
wedge for complying rivals. The Board de- 
cided that a union security provision inserted 
illegally into a contract invalidated the entire 
contract and opened the way for an election.” 


The Resnick case went further. The effect 
of violations implicit in an illegal union 
clause “was to coerce the employees .. . 
into becoming or remaining members... . 
It would not effectuate the purpose of these 
sections merely to order the eradication of 
the illegal provisions from the contract, and 
permit the Independent to continue to enjoy 
a representative status which it has strength- 
ened by virtue of these illegal provisions.” “ 


The company was told to cease recogniz- 
ing the union until it had been certified by 
the Board. Any employee, rival union or 
employer can file an unfair labor practice 
charge on the basis of an illegal security 
provision, upsetting the entire bargaining 
relationship. 


While the Board and the courts were con- 
cerned with the administration of the provi- 
sion, unions were deciding whether to 
comply and fight for repeal of the entire 
Taft-Hartley Act or to make a stand on 
9 (h). Although “boycott” and “by-pass” 
were popular words during the first months 


of operation of the section, one union after 
another fell into line. 


At the end of 1947, there were sixty-nine 
AFL, twenty-one CIO and thirty-four un- 
affliated national and international unions in 
compliance. Less than a year later there 
were ninety-five AFL, thirty-one CIO and 
fifty independents on file, representing more 
than twelve million members. As of March 
31, 1950, the total was 105 AFL, thirty-eight 
CIO and sixty-three independent.” The 
latest report shows that more than 100,000 
affidavits are on file from officials of local, 
national and international unions. 


Thwarting Section 9 (h) 


Holdouts there were, of course. Today 
the United Mine Workers stands in lonely 
magnificance as the sole major unit outside 
the 9 (h) fold. Of paramount importance 
was the fact that the very unions against 
which the affidavit provision had been aimed 
were finding ways and means to-achieve the 
technical compliance that proved necessary 
for survival. Three major techniques were 
adopted: 

(1) Resignation from the Communist 
Party.— Max Perlow, secretary-treasurer of 
the United Furniture Workers (CIO), 
initiated this rather startling trend. 


In a statement to the press on June 5, 
1949, Mr. Perlow explained that he had been 
compelled to choose between continuance in 
union office and membership in the Com- 
munist Party. The choice arose, he said, 
when the union’s executive board decided 
to file the non-Communist affidavits. Yes, 
he had supported that decision. 


Perlow made it clear that he was not 
renouncing his belief in Communist doctrines 
or his right to advocate them through “peace- 
ful, constitutional processes.”™” His long- 
standing membership was no secret to union 
members. He continued: 


“It is because of the teachings of this 
party that I came to the conclusion that 
there can be no higher privilege,.no greater 





1 Lane-Welis Company, 77 NLRB 1051. This 
case was later reopened and an election or- 
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principle, than to serve the working people 
in their struggle for a higher standard of 
living, for higher wages, for job security, for 
greater and greater guarantees for the 
workers to live decently and bring up their 
children as free people without fear to face 
the future. . . . Marxism is the best expres- 
sion of the hopes and aspirations of man- 
kind to free itself of the mounting evils 
which threaten the world today.” ” 


What seemed to be a flagrant violation of 
the spirit and intent of 9 (h), if not of its 
letter, brought up the possibility of an 
NLRB or general counsel challenge to the 
Perlow affidavit. 


Mr. Denham took action that “seems to 
be the maximum limit to which this Agency 
can go in a case such as this.” He referred 
the affidavits of Perlow, President Morris 
Pizer and Director Ernest Marsh to the 
Department of Justice. He pointed out that: 


“The Act does not direct or authorize 
either the General Counsel or the Board to 
police these affidavits or to pass judgment 
upon their truth or falsity. While Mr. Per- 
low’s published statements, if they accurately 
quote him, would tend to throw considerable 
doubt on the good faith of his affidavit, never- 
theless, we are required by the law to take the 
affidavits as they are submitted... .”™ 


A four-to-one NLRB majority later 
echoed these sentiments when it placed the 
Furniture Workers on a ballot for the first 
time since Taft-Hartley. The members re- 
minded “persons desiring to establish 
falsification or fraud” that they “have re- 
course to the Department of Justice for a 
prosecution under Section 35 (a) of the 
Criminal Code.”” But for the Board to 
investigate the truth of the affidavits and 
allow all parties to be heard would be 
“clearly contrary to the intent of Congress” 
and “productive of delay.” “ 


Both the Board and the general counsel 
were sounding a warning that they could not 
act, but that the Department of Justice 
could. The penalty for perjury under 35 (a) 
is up to ten years in prison and/or up to 


$10,000 fine. 


Less than a month later, Maurice Travis, 
secretary-treasurer of the Mine, Mill and 
Smelter Workers (MMSW) “reluctantly” 
resigned from the Communist Party and 
signed the affidavit. Travis vowed he would 


“continue to fight” for Communist goals 
“with all the energy and sincerity at my 
command.” * 


A “great sense of indignation” accom- 
panied his decision, Mr. Travis said, since 
“an American has as much right to be a 
Communist as he has to be a Republican, 
a Democrat, a Jew, a Catholic, or an Elk 
or a Mason.” * 


Donald Henderson, Food and Tobacco 
Workers of America (FTA), tried to avoid 
signing the affidavit completely. When that 
failed, he resigned from the party and com- 
plied. The general counsel referred the 
Travis and Henderson affidavits to the De- 
partment of Justice, without recommendation. 


(2) Juggling of Union Offices.—With the 
AFL showing the way, constitution-amend- 
ing became a left-wing fad in 1948 and 1949. 
The United Shoe Workers furnished a test 
case before the NLRB. An amendment pro- 
vided that there were to be only two national 
officers of the union. Others remained in 
their old posts, but without officer titles. 


The company claimed that this was hocus- 
pocus, that the number of officers was actu- 
ally greater than two and that, since only 
two filed affidavits, the union was not in 
compliance. Said the NLRB: 


“The contentions . . . illustrate the possi- 
bility under existing law that unions, by 
abolishing offices under their constitutions 
but assigning identical duties to officials who 
shall not longer be denominated as ‘officers’, 
may frustrate the Congressional intent to 
drive Communists from positions of leader- 
ship in the labor movement. As the Board 
reads the statute, however, these considera- 
tions cannot properly deter it from process- 
ing a case when statutory requirements have 
been met.“ 


The United Retail, Wholesale, and De- 
partment Store Union effected compliance 
by a similar process. It was not until 1949, 
however, that the strategy was brought to its 
full flower, only to be crushed at the hands 
of the Board. 


James Durkin signed an affidavit as presi- 
dent of the United Office and Professional 
Workers (UOPWA). A _ constitutional 
change eliminated three elective vice presi- 
dencies. The three ex-officers became “divi- 
sion heads.” A new secretary-treasurer, who 
agreed to sign, was elected. John Stanley, 
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who had held the position, was appointed 
director of organization. By this combina- 
tion of steps, UOPWA achieved compliance 
and was granted a place on NLRB ballots. 


Indications that the Board would try to 
go behind such moves came in the Food 
and Tobacco Workers case, 13 LABor CASES 
7 64,144. Donald Henderson resigned from 
the presidency and was named to the newly 
created post of “national administrative 
director.” The NLRB made its first chal- 
lenge of the sufficiency of the affidavits filed 
by a union. It pointed to an announcement 
by the executive board that the new arrange- 
ment “well assures our members of his 
[Henderson’s] continued service as a leader 
of the union.” “ 


A “show-cause” rule was issued, requiring 
three separate actions to prove that Mr. 
Henderson was not actually to be deemed 
an officer: (a) a sworn statement setting 
forth the duties and functions of the national 
administrative director, (b) a sworn state- 
ment on the duties of the acting president 
and (c) a sworn statement from Henderson 
setting forth his new duties and “stating 
that these functions have not in the past 
been performed by him as president of the 
uniqn or by any other ‘officer’ of the union.” “ 


Three elections in units covering almost 
2,000 workers were pending. Nine days after 
the NLRB order, Henderson signed an 
affidavit. The FTA was in compliance. 

Effective January 1, 1950, the Board 
amended its rules and regulations to provide 
for investigation of “those situations in 
which it believes a union failed to list any 
officers in its constitution for the purposes 
of evasion.” “ After investigation, the Board 
may require affidavits from persons other 
than those listed by the union. 

(3) Ignoring the “Commie” Label.— 
Being charged with following the party line 
by a Congressional committee or a news- 
paper writing and proving fraud in a court of 
law are completely different propositions. 
Realizing this, a number of the alleged left- 
wingers in top union jobs proceeded to sign 
the affidavits. It was up to the Department 
of Justice to prove any case it brought. 


Swing from Left-Wing Leadership 


Discussions of Communism in CIO unions 
center inevitably on the United Electrical 
Workers. The UE is the largest of the left- 


wing unions. Several of its officers had been 
listed as Communists by every investigating 
group, in and out of Congress. 

National President Albert Fitzgerald an- 
nounced in August, 1949, that UE officers 
would probably have to sign, even though 
they wouldn’t like it. In November, Fitz- 
gerald publicly signed his affidavit, saying 
there never was a “question about Com- 
munist tendencies in this union.” “* Along 
with his affidavit, the Board received those 
of Julius Emspak, secretary-treasurer, and 
James J. Matles, director of organization. 

Recurring reports of Department of Jus- 
tice action on the twenty-five or thirty 
questionable affidavits have proved ground- 
less, to date. 

Several reasons for the shift from defiant 
boycott to reluctant compliance can be 
traced: (1) raids by rival compliers, (2) 
employer refusal to deal in some instances, 
(3) internal dissension, as right and left 
struggled for control, (4) difficulty of or- 
ganization without an NLRB election and 
unfair labor practice machinery and (5) 
fading hopes for legislative action by the 
Eighty-first Congress. 

Court action was another factor. Even 
before the Supreme Court decision, the lower 
courts made it plain that the section was 
not likely to be ruled out. Although the 
Supreme Court did at last affirm the lower 
court’s opinions, the vote splintered into 
three separate parts.” 

The right of Congress to require union 
officials to swear they are not Communist 
Party members was upheld five to one. The 
objective of this provision, said the majority, 
was “the protection of interstate cozamerce 
from direct interference,” and there was no “in- 
tent to disturb or proscribe beliefs as such.” 

The question of disclaiming affiliation by 
oath brought the court down to four to 
two. And the justices divided three to three 
on the requirement that union officers swear 
they do not believe in overthrow of the 
government by force or illegal or unconstitu- 
tional means. The possibility of further 
court battles is ever present. CIO attor- 
neys have indicated that in some future pro- 
ceeding before the Board union cfficers 
might again refuse to sign the oath except as 
“revised” in the light of the Court’s dis- 
senting opinions. 

‘The anti-Communist moves that cul- 
minated in expulsion actions at the 1949 
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national CIO convention signalled the end 
of the honeymoon between business union- 
ism and Communists in the second major 
United States labor organization. The AFL 
had completed a similar process years be- 
fore, under similar circumstances. 


The roll call of national unions and locals 
that switched from left-wing leadership be- 
came longer and longer in 1948 and 1949. 
Lee Pressman was relieved of his duties as 
CIO attorney. Allen Swim replaced Len 
De Caux as editor of The CIO News. Walter 
Reuther consolidated his position in the 
UAW. Mike Quill led the Transport 
Workers away from the left policies it had 
often pursued. The National Maritime 
Union voted to bar Communists from office. 
“Purges” of one sort or another were regis- 
tered by the Shoe Workers, the United Gas, 
Coke and Chemical Workers and _ the 
Woodworkers. 


Reasons for Decline 
of Communist Influence 


How much credit goes to the affidavit pro- 
vision? It is not solely responsible, for sure, 
and may not even be able to lay claim to a 
vital role. The very important and very 
neglected historical background of Com- 
munism in American unions tends to prove 
that a final break with the Stalinists was a 
matter of time and external developments. 
The Marshall Plan, Wallace’s Progressive 
Party and Soviet foreign policy proved to 
be the developments that stimulated action. 
Basically, CIO and AFL are akin to the 
proverbial two peas. Extremists there are, 
but business unionism and pragmatism 
dominate both groups. 


The affidavit has probably served as a 
catalyst, hastening a process which was well 
on its way. It did strengthen the hands of 
men who had been pressing the issue long 
before Taft-Hartley. Not, as some say, by 
making the unions Communist-conscious or 
by forcing the Commies to stand up and be 
counted. Paradoxically, 9 (h) scored its 
most notable successes by shifting. the issue 
from politics to union affairs. 


Before the war and before Taft-Hartley, 
there had been very little reluctance in 
“uncovering” Communists in unions. Con- 
gressional committees did it; employers did 
it; anti-Communists or just plain politicians 
in the unions did it. Candidates have been 


elections on the basis of “Kick out the Com- 
mies” since the days of Marx himself. 


Before 9 (h), the issues were “red fasc- 
ism,” the Marshall Plan, a third party. 
These never seemed to cause the union meim- 
bers much concern. After 9 (h), the union 
itself, and the contract, were at stake. If 
the officers didn’t sign, it meant a tough 
struggle to get a new contract, maybe a 
strike. Sometimes the contract was lost. 
New members were hard to sign up; old mem- 
bers were drifting away to “safe” unions. 

When the Communists faced up to the slow 
strangulation endangering units they con- 
trolled, they devised tactics to overcome the 
disadvantage. But they were late; much of 
the damage had been done and other moves 
were too far along to be halted. If the “re- 
sign and sign” and other subterfuges had 
been adopted earlier, any measurement of 
the effectiveness of the affidavit might well 
have been academic. 

Obviously, nothing short of a roundup by 
the FBI and a campaign to bar Communists 
and sympathizers from jobs in industry 
would completely eliminate such influence 
inside unions—if then. 

On the local level, as officers of unions who 
haven’t needed or bothered to comply, as 
editors of journals, shop stewards or com- 
mittee members, partyliners are doubtless 
carrying on as before. One reason may be, 
as Gitlow claims, that Communists are 
“wonderful chameleons,” ® who can change 
color to suit the circumstances. He says: 

“The Party has anticipated both the move 
by the C. I. O. officially, and by the govern- 
ment by having its forces in the C. I. O. 
unions just melt into the membership where 
they now operate as trade unionists and not 
as communists. When the occasion arises 
the closed buds will suddenly burst open and 
the communists will appear once more in 
full bloom.” ” 


Another explanation may be the “let 
George do it” attitude. Students of human 
nature have noted time and again the tend- 
ency of the bulk of the members of any 
organized group, from unions to bridge 
clubs, to shirk the tasks that keep an organ- 
ization functioning. Active interest and par- 
ticipation are rare. ’ 

Certainly, Communists know all the tricks 
and have invented some of their own— 
parliamentary tactics, long meetings, bloc 





running in local, national and international voting, delays, threats, beatings. At the 
%® Benjamin Gitlow, The Whole of Their 

Lives, p. 207. 
51 Gitlow, book cited, p. 285. 
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same time, many are in their posts because 
the union members put them there, knowing 
they are Communists. Members ask: “If 
the officers do a good job, why should poli- 
tics be brought into it?” This probably ac- 
counts in part for ineffective right-wing 
attacks on UE leadership for so many years. 


It’s interesting to note in this connection 
the series of elections recently conducted at 
Westinghouse and General Electric between 
the ousted UE and the newly formed IUE- 
CIO. At Westinghouse, for example, the 
nation-wide vote, with more than 50,000 bal- 
lots cast, showed less than a 5,000-vote gap 
between the allegedly Communist-dominated 
UE and right-wing IUE. True, the CIO 
won the big units, but there was no unani- 
mous overturn after “exposure.” Many 
thousands of rank-and-file members either 
don’t believe the charges of Communist 
domination, or fear that a “red herring” is 
being dragged over the union as a means of 
fighting employee demands, or just don’t care. 


Reports of Congressional committees on 
the effectiveness of 9 (h) have reflected poli- 
tics as much as a sincere attempt to weigh 
the evidence. Would there be any difficulty 
deciding which groups represented Re- 
publican opinion, which Democratic, among 
the following ? 


“Elimination of Communist partisans and 
adherents from official posts and positions of 
responsibility, in both national and local 
unions, is one of the most pronounced and 
significant effects. ... A number of unions 
have fully met this provision with the ouster 
of officials who have failed to meet the statu- 
tory requirements.” * 


“é 


. . . Communism is a danger, but the 
provisions of ‘this Act do not meet the 
danger. On the contrary, by giving a false 
illusion of security, the statute in this respect 
does an injustice to its objective.” ™ 


“'. . the record shows that the .. . re- 
quirement has aided tremendously the fight 


of union members to rid their unions of such 
Communist leadership.” ™ 


The CIO “purge” seems to have forced 
the Communists to resort once more to dual 
unions Despite early denials of any moves 
to a third federation, Harry Bridges has an- 
nounced that he will initiate steps to band 
together all dissident CIO unions “for their 
own mutual advantage and protection.” ” 
Again, however, it was stressed that this did 
not mean formation of a separate federation. 


Future Prospects of Section 9 (h) 


What is likely to be the future of the aff- 
davit section? As before, international af- 
fairs and results of elections in 1950 and 
1952 will decide. A number of unions aren’t 
even pretending to obiect to the section any- 
more. AFL President Green has said that 
he wouldn’t object to its inclusion in the 
next law. 


The Ejighty-first Congress set out to enact 
the National Labor Relations Act of 1949, 
leaving out the affidavit completely. Before 
the bill went very far, 9 (h) was back in, 
with revisions: 


(1) Employers, officers and agents having 
responsibility for employee labor relations 
would have to file the affidavit to gain actess 
io the NLRB. A nonfascist disavowal was 
added. 


(2) “Officers” would be defined in the stat- 
ute to mean members of policy-forming and 
governing bodies of unions, as well as those 
named in constitutions. 


A Morse-Ives compromise called. for sub- 
stitution of an oath of loyalty to the govern- 
ment, without naming any specific group. 
However, the equalization proposa! and the 
definition of officer are the most-likely-to- 
succeed changes if such a provision is in a 


future labor law. {The End] 


“It is imperative for us to realize that the fight against slave labor, 
which is spreading westward as well as eastward from Communist Russia, 
has only begun. Slavery is not a new fact in the world. But Soviet Russia 
has given birth to a new form of slavery. .. . neither in Fascist Italy 
nor in Nazi Germany did forced labor ever reach the gigantic proportions 
that slave labor has reached in Communist Russia. Under the banner of 
the hammer and sickle there are from 10,000,000 to 15,000,000 people in 
slave labor projects.”—Matthew Woll, Vice-President of the AFL. 








5% Report of the Joint Committee on Labor- 
Management Relations (Senate Report No. 986, 
80th Congress, 2d Session), p. 3. 

3% Committee on Labor and Public Welfare, 
Senate Report No. 99 (pursuant to S. 249), 8ist 
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Congress, ist Session, Part I (Majority Re- 
port), p. 51. 

“Senate Report No. 99 (cited in footnote 
53), Part II (Minority Report), p. 46. 

% New York Times, June 29, 1950, p. 32. 
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Deferred Compensation Plans 


for Executives 


By CLARENCE F. McCARTHY 


How to pay the V. P.’s is a problem that cuts across two fields of 
law—the tax field and the labor field. Mr. McCarthy’s deferred 
compensation plan was also presented at the University of Chicago 


Second Annual Federal Tax Conference. 


The author is a tax 


manager with Arthur Andersen & Company, Chicago....... 


N unmarried senior executive receiving 
“Xa salary of $50,000 a year, plus a suf- 
ficient amount of dividends and interest to 
absorb any deductions and exemptions he 
may have, has net income remaining after 
taxes of $26,418.40, and every dollar of addi- 
tional salary income to him will be taxed 
at rates ranging from sixty-six per cent to 
2.1275 per cent. That same executive, if 
he is married, and if he and his wife to- 
gether have just enough interest and divi- 
dend income to offset their deductions and 
exemptions, will have $32,176 remaining out 
of his $50,000 annual salary, and any addi- 
tional salary increases will be taxed to him 
at progressive rates ranging from 51.92 per 
cent to 82.1275 per cent. 


It is no wonder that senior executives in 
American industry are interested in plans 
by which they can forego a salary increase, 
of which Uncle Sam will take more than 
fifty per cent, in exchange for obtaining a 
promise on the part of the corporate em- 
ployer to pay them after retirement age a 
smaller amount of compensation or pension, 
which will be taxed in those years at prob- 
ably no more than thirty per cent. The em- 
ployee’s corporation may be willing to pay 
such deferred compensation, but usually will 
prefer to adopt a “qualified” plan to do so. 
However, the senior executive can obtain 
more money under a “nonqualified” plan. 
It is the nonqualified plan of deferred com- 
pensation with which this paper is concerned. 


Amounts paid by an employer under plans 
of deferred compensation are deductible, if 
at all, only under Section 23(p), so that to 
be deductible such payments must come 
specifically within one of the provisions of 
Section 23(p).. However, if the compensa- 
tion expense is not incurred under a plan 
of deferred compensation, then the allow- 
ability of the deduction is based on Section 
23(a). Accordingly, it is necessary to know 
just what is meant by a plan of deferred 
compensation. 


Broadly speaking, any method by which 
the employee receives his compensation in 
a year subsequent to that in which it was 
earned can be called a plan of deferred com- 
pensation, but the term as used in Section 
23(p) is narrower. Section 29.23(p)-1 of 
Regulations 111 specifically states that the 
following plans, methods or circumstances 
are not plans of deferred compensation 
within the meaning of Section 23(p): 

“(a) Year-end accruals, where the lia- 
bility accrues in the earlier year but the 
amount payable cannot be exactly deter- 
mined until the later year. 


“(b) Payment in a year subsequent to the 
year of accrual where payment is deferred 
because of lack of funds. 

“(c) A plan which is primarily a dismis- 
sal wage or unemployment benefit plan, or 





1Code Section 23(p)(1) and Regulations 111, 
Section 29.23(p)-1, specifically provide that 
Payments by an employer under plans of de- 
ferred compensation are not deductible under 
Section 23(a) as business expenses but are de- 
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ductible only under Section 23(p), provided 
that such payments also meet the requirements 
of Section 23(a) as to the expenditures being 
ordinary, necessary and reasonable. 
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a sickness, accident, hospitalization, medical 
expense, recreational, welfare or similar berie- 
fit plan.” 


A plan of deferred compensation embraced 
within the meaning of Section 23(p) and 
the type with which this paper is concerned 
is any plan or method, whether formal or 
informal, under which a designated em- 
ployee or employees as a group obtain or 
may obtain compensation in the form of an 
interest in stock, a pension, a profit-sharing 
bonus, an annuity or other valuable prop- 
erty or money in a year subsequent to that 
in which it was earned. 


Distinction Between Qualified 
and Nonqualified Plans 


Plans of deferred compensation und, Sec- 
tion 23(p) are divisible into two classes— 
qualified and nonqualified — according to 
their federal tax aspects. 


A qualified plan of deferred compensation 
is a formal or informal plan which, (1) if 
a trust is a part of the plan, and if the plan 
is a stock bonus, pension or profit-sharing 
one, is qualified under Section 165 of the 
Internal Revenue Code; or which, (2) if a 
trust is not a part of the plan, and if the 
plan is one involving the purchase of retire- 
ment annuities, complies with the provisions 
of Section 23 (p) (1) (B) and Sections 165 
(a) (3), (4), (5) and (6). 

A nonqualified plan of deferred compensa- 
tion is, of course, any plan of deferred com- 


pensation which does not so qualify under 
Section 165 or 23 (p) (1) (B). 


A qualified plan is a funded plan. By 
that is meant that under any qualified pen- 
sion, profit-sharing or other deferred com- 
pensation plan, contributions are paid by the 
employer corporation either into a trust or 
to an insurance company. However, a non- 
qualified plan may or may not be funded. 
There may be no payment to an intermediary 
such as a trust or insurance company, but 
only a contractual obligation to some day 
pay a certain sum to the employee. 

The following are examples of nonquali- 
fied plans or methods of deferring compensa- 
tion which come within the scope of Section 
23 (p), so that any payments or expenses 
incurred under these methods are deductible 
only to the extent provided in Section 23 (p) : 


(1) Payments to retired employees voted 
from time to time by a board of directors, 


whether out of a fund previously set up or 
out of current or past income. 


(2) A payment under a contract of a 
bonus or a pension or any other type of 
compensation in a year subsequent to the 
year in which such compensation was earned, 
unless the payment is made no later than 
the year in which the bonus was determin- 
able or unless the payment is deferred solely 
because of the lack of funds by the em- 
ployer corporation. 


Basic Tax Treatment 


Qualified Plans.—Maximum tax advantages 
are granted to the qualified plan of deferred 
compensation. If a trust is a part of the 
plan, the irust is not taxable on its income. 
The employer obtains full deduction for all 
payments, whether to an insurance company 
or to a trust, and, subject to limitations as 
to amounts, such payments are deductible 
in the year they are paid.’ Finally, the em- 
ployee does not have taxable income unless 
and until he actually receives cash either 
from the trust or the insurance company, 
as the case may be. 

Although maximum tax advantages to 
both the employer and employee are assured 
under the qualified plan, yet, because the 
amounts which can be paid under qualified 
plans are limited by the nondiscrimination 
and other standards of Section 165, the 
senior executive employee prefers to have 
adopted for his benefit a separate nonquali- 
fied plan, not necessarily in lieu of but fre- 
quently to supplement a qualified plan. The 
amounts of retirement income which can be 
paid to a senior executive under most quali- 
fied plans will be far less than the income 
he will have been receiving immediately 
prior to retirement. To maintain his standard 
of living after retirement, the senior exec- 
utive seeks something more than he can 
get under a qualified plan. He wants a non- 
qualified plan under which there will be 
no tax imposed on him unless and until he 
receives cash after retirement. 


Nonqualified Plans.—An employer can de- 
duct payments made under a nonqualified 
plan of deferred compensation, if at all, 
only in the year in which the payments 
are made by it and then only provided that 
both of the following conditions are satisfied : 

(1) Each beneficiary employee’s rights to 
or derived from such payment are at the 
moment of payment nonforfeitable;* 





?If the employer is on the accrual basis and 
payment is made by it within sixty days after 
the close of its taxable year, then the pay- 
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ments are deductible within the year of accrual 
under Section 23(p)(1)(E). 
* Regulations 111, Section 23(p)(1)(D). 
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(2) The payment constitutes an ordinary 
and necessary business expense and is com- 
pensation for personal services actually 
rendered.‘ 


If both of these conditions are satisfied 
so that the employer obtains a deduction, 
then the employee has taxable income for 
that same year. If the employee’s rights 
are nonforfeitable, but the amounts paid are 
deemed unreasonable or as not constituting 
ordinary and necessary business expense, 
then, although the employer will not obtain 
a deduction, the employee will nevertheless 
have taxable income. If at the moment an 
employer makes a payment an employee’s 
rights to or derived from such payment are 
nonforfeitable, then the employee in all cases 
has taxable income for that year.’ This is 
so whether or rot the employer’s contribu- 
tion goes directly to the employee or to a 
trustee or insurance company from whom 
cash will not be received for a great number 
of years.* 


‘‘Nonforfeitable’’ Defined 


The word “nonforfeitable” is defined in 
Section 29.165-7 of Regulations 111. As 
there stated, an employee’s beneficial inter- 
est in a contribution is nonforfeitable at the 
time the contribution is made if there is no 
contingency under the plan which may cause 
the employee to lose his rights in the con- 
tribution. The employee’s beneficial interest 
in the contributions is nonforfeitable (1) if 
the contribution is paid directly to an insur- 
ance company toward the purchase of a 
retirement annuity contract or (2) if the 
contribution is paid directly to a trustee, if 
at the time of such payment by the em- 
ployer the employee is entitled upon ter- 
mination of services (whether voluntary or 
involuntary) prior to retirement date to a 
deferred annuity contract to be purchased 
with the employer’s contribution, or is en- 
titled to annuity payments which the trustee 
is obligated to make under the terms of the 
trust instrument based on the contributions 
made by the employer. The mere fact that 
an employer may fail to pay future pre- 
miums on an annuity contract does not 
render forfeitable the employees’ rights in 
a contribution to an insurance company for 


a retirement annuity contract (Section 22 
(b) (1) (B)). The mere fact that an em- 
ployee may not live to retirement date or 
may live only a short period after the retire- 
ment date and therefore may not be able 
to enjoy the receipt of annuity or pension 
payments does not make his beneficial inter- 
est in a contribution forfeitable. If, how- 
ever, under the terms of the plan the em- 
ployee will lose his rights to receive an 
annuity if his services should be terminated 
prior to retirement, then his beneficial inter- 
est in the contribution paid either to the 
trustee or the insurance company for that 
annuity is forfeitable (Section 29.165-7 of 
Regulations 111). 


In other words, to be forfeitable, the 
rights of an employee in a contribution 
made under a plan to someone other than 
the employee must be subject to some real 
and substantial contingency, the happening 
of which would prevent the employee from 
ever receiving his portion of the contribu- 
tion paid by the employer. 


The element of “forfeitability” in a non- 
qualified plan determines the tax consequences 
to employer and employee. 


Funded Nonqualified Plans 


Nontrusteed Annuity Plan.—Under this 
type of plan the employer purchases annuity 
contracts directly from an insurance com- 
pany, and the medium of a trust is not used. 
When the employee reaches retirement age 
or when any other specified contingency 
occurs, the payments are made directly by 
the insurance company to the employee. If 
such a plan fails to meet the requirements 
(such as broad employee coverage and non- 
discrimination) set forth in Section 23 (p) 
(1) (B) and Section 165 (a) (3), 4), (5) 
and (6), it is a nonqualified plan. 


Under those circumstances the employer's 
contributions to the insurance company for 
the premiums will be deductible by it only 
in the years in which paid and then only 
if the rights of the employees for whose 
benefit the annuity contract or contracts 
were obtained were nonforfeitable when such 


payments were made. If the employee's 





* Regulations 111, Section 29.23(p)-1. A pay- 
ment for past services is deductible under the 
doctrine of Lucas v. Ox Fibre Brush Company, 
2 wstc § 522, 50 S. Ct. 273 (1930), provided that 
the payments made during the years of service 
plus the payments now sought to be deducted 
are reasonable in amount. If such test of 
aggregate reasonableness is met, the Supreme 
Court in the Oa Fibre Brush case holds, they 
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are deductible in the year in which liability 
for the additional payment was incurred, as 
ordinary and necessary business expense. 

5As provided in Section 165(c) in the case 
of a trusteed plan, under Section 22(b)(2)(B) 
in the case of a nonqualified annuity plan, and 
by application of Section 22(a) for compensa- 
tion received under all other types of plans. 

*CCH Standard Federal Tax Reports { 1150H. 


947 





rights at the time payments are made by the 
corporation to the insurance company are 
forfeitabie, such payments of premiums are 
not taxed to the employees in the year in 
which paid by the corporation, but amounts 
subsequently received from the insurance 
company in the form of annuities are tax- 
able as received (Section 22 (b) (2) (B)). 


Forfeitable and Then Nonforfeitable.— 
The plan may provide that the rights of 
the employee are forfeitable until the moment 
of retirement but that immediately on retire- 
ment he becomes fully vested with all rights 
under the annuity contract except the right 
to surrender it for its cash surrender value. 
Under such a plan, the employer would 
never obtain a deduction for any premium 
payments made to the insurance company 
«because when such payments were made 
the employee’s rights were forfeitable.’ Nor 
would the employer receive any deduction 
for the annuity payments made by the insur- 
ance company to the annuitant, for such 
payments would not have been made by the 
employer. 

As to the employee, he will not have tax- 
able income during those years of his serv- 
ice in which the employer makes premium 
payments to the insurance company, for 
his rights are then forfeitable. But the 


question arises, Does he have taxable in- 


come in one lump sum,-in the amount of all 
prior premium payments or in the amount 
of the value of the annuity contract, when 
he becomes fully vested with all rights in 
the annuity contract at the moment of re- 
tirement? Section 29.22 (b) (2)-5 of Regu- 
lations 111 says he does not: 

“If the employee’s rights under the an- 
nuity contract in such a case [i.e., under a 
nonqualified plan] were forfeitable at the 
time the employer’s contribution was made 
for the* annuity contract, even though they 
become nonforfe?table later, the amount of 
such contribution is not required to be in- 
cluded in the income of the employee, but 
any amount received or made available to 
the employee under the annuity contract 
shall be includible in the gross income of 


the employee in the taxable year in which 
received or made available. ta 


The legislative history behind the adop- 
tion of Section 22 (b) (2) (B) in the Rev- 
enue Act of 1942 also indicates that Cengress 
did not intend to tax the beneficiary of a 
nonqualified annuity plan on any accumu- 
lated value of the annuity contract in the 
year in which his rights vested for the first 
time." However, as will be seen below under 
the discussion of trusteed plans, two deci- 
sions involving trusteed plans under the 
law prior to 1942 could be used as authority 
to the contrary, should the Commissioner 
at any time be of a mind to fight his own 
regulations. These two decisions are K. R. 
Kingsbury, CCH Dec. 8865, 31 BTA 1126 
(1935), and Schaefer v. Bowers, 1931 CCH 
§ 9461, 50 F. (2d) 689 (CCA-2, 1931), cert. 
den. 284 U. S. 668. 


Nonforfeitable—Under this type of non- 
qualified annuity plan, the rights of the em- 
ployee are at all times fully vested in the 
annuity contract on which premium pay- 
ments are being made by the employer. 
The employer, of course, obtains a deduc- 
tion for all premiums paid; but the em- 
ployee simultaneously has taxable income 
in the amount of such premium payments 
to the insurance company. As the employee 
does not receive any cash in the year in 
which income is thus being taxed to him, 
such a plan is usually not acceptable to the 
employee. 


Forfeitable.—W here the rights of the em- 
ployee are forfeitable at all times, both 
during employment and after retirement, 
the employer never obtains a deduction for 
his premium payments. However, the em- 
ployee is in a very secure position. He will 
not have any taxable income unless and 
until he receives annuity payments from the 
insurance company; and there are no past 
or present cases or rulings which could give 
him cause to fear any unforeseen tax con- 
sequences. 


Conclusions.—The most feasible nonquali- 
fied annuity plan from a federal income tax 





‘Regulations 111, Section 29.23(p)-11, as 


amended by T. D. 5666. 

®* The Revenue Act of 1942 as it passed the 
House contained a provision taxing to the 
employee beneficiary of a nonqualified annuity 
plan, in the year in which his rights became 
nonforfeitable, all prior premium -payments 
made by the employer over the years in which 
the employee’s rights were forfeitable. See 
House Ways and Means Committee Report, 
1942-2 CB 451. The Senate Finance Committee 
struck out this provision and said in its report 
(1942-2 CB 609): 
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“The provision in the House bill to the effect 
that if the rights of the employee change from 
a forfeitable to a nonforfeitable right, under a 
plan which does not meet the requirements of 
Section 165(a), the amount paid by the em- 
ployer shall be included in income of the 
employee in the year in which the change 
occurs, has been stricken. Any amounts con- 
tributed by an employer for the benefit of an 
employee whose rights are forfeitable at the 
time of the contribution, will not be required 
to be included in the income of the employee 
until such amounts are actually received or 
made available to the employee.”’ 
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viewpoint is that plan which provides the 
maximum benefits to both employer and 
employee. The nonforfeitable plan is highly 
beneficial to the employer but totally un- 
acceptable to the employee because under 
such a plan he is required to do exactly 
that which he desires to avoid—pay tax 
during his active years on money set aside 
for his later retirement. The forfeitable 
plan grants no tax benefits to the employer, 
but maximum tax advantages to the em- 
ployee. From the aspect of security, the 
employee never will obtain a vested right 
to the annuity payments, but, if the fulfill- 
ment of the conditions precedent to obtain- 
ing the annuity payments after retirement 
is within his control and not too onerous, 
the employee will be secure enough in rely- 
ing upon receipt of the annuity. However, 
the forfeitable plan seems ultraconservative. 


The forfeitable-and-then-nonforfeitable plan 
seems to be the most feasible. It starts 
out as forfeitable and then becomes non- 
forfeitable on retirement, termination of 
employment or the happening of some other 
specified contingency. A protective clause 
should also be inserted whereby the plan 
could be amended at any time so as to 
remove or alter the vesting rights in the 
event that the present provision of Section 
29.22 (b) (2)-5 of Regulations 111, quoted 
above, should be changed or upset. Under 
such a plan the employer would never receive 
a tax deduction for its premium payments, 
but there might exist special circumstances 
which would render it advantageous to the 
corporation to forego any tax deductions. 
For example, if a highly compensated and 
r-cessary executive were demanding an in- 
crease in compensation of $20,000 a year, 
the corporation and the executive might 
find it mutually advantageous tc set up a 
nonqualified annuity plan, forfeitable till retire- 
ment and nonforfeitable thereafter, under 
which the corporation would pay in $20,000 
per year less the tax deduction loss of 
$7,600 (thirty-eight per cent of $20,000), 
or $12,400. If such an executive were in a 
higher tax bracket than thirty-cight per 
cent, he wouid realize more net dollars 
under such a plan than if he were to receive 
his requested increase of $20,000. 


Trust Plans 


The second type of nonqualified funded 
plan is a plan under which the contributions 
of the employer are paid into a trust and 
the trust then is required upon retirement 


of the employee or on some other designated 
date to make the distributions to the bene- 
ficiary employee. Such plans, just as in the 
case of nontrusteed annuity plans, can be 
of three types: (a) forfeitable during period 
of service and nonforfeitable thereafter, 
(b) nonforfeitable forever and (c) forfeit- 
able forever. 


Forfeitable and Then Nonforfeitable.— 
Just as in the case of the nonqualified an- 
nuity plan, under a nonqualified trust plan 
which for the first term of years confers 
only forfeitable rights on the employee, but 
thereafter nonforfeitable rights, the employer 
will never obtain any deduction for its con- 
tributions to the trust. However, the em- 
ployee beneficiary of a nonqualified trust is 
in a much worse position than the employee 
beneficiary of a nonqualified annuity plan. 
Under a nonqualified annuity plan which 
starts out as forfeitable and then becomes 
nonforfeitable, the present regulations pro- 
vide that the employee will not have income 
unless and until he receives the cash annuity 
payments and then only in such amounts. 
However, such is probably not true with 
regard to the employee beneficiary of a 
trust plan. Such an employee probably rea- 
lizes fully taxable ordinary income at the 
moment his rights in the trust vest, to the 
extent of the value of his share of the assets 
at that date. After retirement the amounts 
received periodically from the trust would 
be taxed to him’ under the annuity rule of 
Section 22 (b) (2) (A). He would include 
in each year’s income the excess of the 
amount received over three per cent of the 
value of the fund taxed to him in the year 
of vesting.’ 

The regulations are silent on the question 
whether the value of a trust fund becomes 
taxable to an employee beneficiary in the 
year in which his rights for the first time 
vest. However, decisions under the law 
as it existed prior to 1942 indicate that such 
an employee beneficiary could be so taxed. 

The Board of Tax Appeals in the case of 
K. R. Kingsbury, cited above, held that where 
a funded trusteed plan of deferred com- 
pensation was set up by a corporation, 
under which the rights of employees were 
forfeitable for a period of five years and 
then became nonforfeitable, the full value 
of the fund on the date upon which the 
rights became nonforfeitable became tax- 
able income to them. In 1921 the Standard 
Oil Company of California and the six top 
executive officers of that corporation entered 





*°CCH Standard Federal Tax Reports { 1150G. 
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into a contract under which it was pro- 
vided that the corporation would transfer 
to its trustee a sum of money to be invested 
in stock of that corporation. The income 
from the trust was to be payable to each 
of the six employees throughout their life- 
time, and upon their death the corpus of 
the trust could pass to their respective heirs 
under appointments in their wills. Each of 
the employees was required to remain in 
the service of the corporation for a period 
of five years or until 1926. In the event 
that they left the employ of the company 
at any time prior to 1926, except for death 
or disability, they lost all rights in the trust 
fund. The court held that in 1926 upon the 
expiration of the five years of service a life 
estate vested in each of the officers, plus 
an additional value for a limited remainder. 
It held that the Commissioner erred in not 
asserting such a tax for 1926. In support 
of the holding that the vesting of the fund 
in 1926 constituted a taxable event, the 
court cited Schaefer u. Bowers, cited above. 


This latter case involved an interpretation 
of Section 219 (f) of the Revenue Act of 
1926, which corresponds to Section 165 of 
the Code before it was amended by the 
Revenue Act of 1942. The Second Circuit 
Court of Appeals held that all of the amount 
distributed to an employee from a trusteed 
stock bonus plan became taxable to him in 
the year of such distribution to the extent 
that the value of the amount received ex- 
ceeded his contributions under the plan, and 
it based its decision primarily upon the fact 
that during the existence of the plan he was 
required to remain in the employ of the 
employer corporation. It held that the tax- 
able event occurred when the plan became 
nonforfeitable, that is, when distribution was 
actually made. 


Therefore, a nonqua):fed trust plan con- 
ferring forfeitable rights on the employee 
for a term of years and then nonforfeitable 
rights is onerous on both employer and em- 
ployee. Its use is not recommended. 


Nonforfeitable.—The second type of non- 
qualified trust plan is a plan conferring 
nonforfeitable rights upon the employee 
throughout the entire life of the plan. The 
tax consequences are identical with those 
pertaining to a nonqualified annuity plan. 
The employer obtains a deduction for every 
contribution made to the trustee, but the 
employee is required to pick up in income 
each year the amount of the contribution 
paid by the employer to the trustee. As the 
employee will not have in his possession 
the funds upon which the tax is being im- 


950 


posed, such a plan is an extreme burden 
upon the employee. Accordingly, this type 
of plan does not seem to do a satisfactory 
job for the employee. 


Forfeitable.—The third type of nonquali- 
fied trust plan is one under which the rights 
of the employee are forfeitable forever. Again, 
the tax consequences are identical with those 
following from a nonqualified annuity plan. 
The employer will never obtain a deduction, 
but the employee will have taxable income 
only when and as cash is paid to him by 
the trustee. This type of plan is not bene- 
ficial to the employer, but is to the em- 
ployee. If special circumstances exist which 
give some business advantage to the em- 
ployer for his payments to the trustee, this 
type of plan might be worthy of consideration. 


For example, if in order to retain the 
services of one of its top executive officers, 
a corporation would be required to pay that 
executive officer an increase in salary of 
$50,000 per year, it would actually be pay- 
ing out to such employee a net amount of 
$31,000 per year after the thirty-eight per 
cent tax benefit arising from the deduction. 
If that executive were married and his wife 
had no income, and if he had net taxable 
income of $100,000 from his regular salary 
and other sources, the first dollar of any 
raise granted to him by the corporation 
would be subject to tax at sixty-six per cent, 
and the full raise of $50,000 would be sub- 
jected to a tax of $34,056. Accordingly, the 
net benefit after taxes to the employee from 
a raise of $50,000 per year would be $15,944. 
In lieu of the corporation’s increasing the 
compensation of this executive by $50,000 
per year at a net cost to it of $31,000 after 
taxes, the corporation and the employee 
might decide that it would be more advan- 
tageous for both of them for the corporation 
to pay $31,000 per year to a trustee under 
a nonqualified deferred compensation plan. 
If the issue as to the proposed raise arose 
ten years before the contemplated retire- 
ment date of the executive, there would be 
ten years of annual contributions by the 
corporation to a trust of $31,000. As the 
trust would be subject to tax, it is probable 
that the net annual income of the trust would 
not be more than three per cent per year. At a 
three per cent compound interest rate, an- 
nual contributions of $31,000 per year at the 
end of ten years would produce a fund of 
$355,380.26. Then, if this fund continued 
to remain on deposit at a compound interest 
rate of three per cent on the declining bal- 
ances, monthly payments of $3,431.58 could 
be made over a period of ten years, so that 
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during such period and upon the exhaustion 
of the fund the executive would have re- 


ceived $411,789.60. 


Now compare such monthly payments re- 
ceived by the executive after retirement with 
a retirement income that he might be able 
to provide for himself out of the net dollars 
remaining each year from the $50,000 in- 
crease in salary. As stated before, assuming 
the tax rates remain constant, the executive 
would be able to retain out of each year’s 
increase of $50,000 only $15,944. If the exec- 
utive were to place that amount each year into 
an investment trust fund, it is quite apparent 
that at the end of ten years a fund would 
have been built up in an amount equal to 
less than half of the fund that could have 
been built up by direct employer contribu- 
tions of $31,000 per year to a trust, and the 
executive will accordingly after retirement 
be able to provide himse!f with monthly re- 
tirement income of an amount less than half 
of that which he would have been able to 
obtain under a nonqualified and forfeitable 
trust plan of deferred compensation set up 
by the employer. 


Conclusions.—The only type of nonquali- 
fied trust plan which could possibly be 
acceptable to both employer and employee 
would be one under which the employee’s 
rights would at all times, both before and 
after retirement, be forfeitable. Neither the 
nonforfeitable nor the forfeitable-and-then- 
nonforfeitable trust plan does a tax job for 
either employer or employee. In contrast, 
the nonqualified annuity plan seems the 
most advantageous taxwise, for there the 
employee can be given nonforfeitable rights 
after a term of forfeitable years without tax 
detriment to him. 


Nonfunded and Nonqualified Plans 


By a nonfunded and nonqualified plan of 
deferred compensation there is meant a plan 
or a method of paying compensation to an 
employee in a* year subsequent to the year 
in which the compensation was earned, un- 
der which such payments come not out of 
any fund set up outside of the corporation 
but from the corporation’s own cash. These 
plans do not, of course, use a trust because 
there is nothing for a trust to receive and 
administer. 

Such nonfunded and nonqualified plans 
fall into the same three groups that the 
funded but nonqualified plans fell into, namely, 
plans under which the employee’s rights are 
(a) forfeitable during his period of service 
but nonforfeitable on his retirement or some 


Deferred Compensation Plans 


other designated date, (b) nonforfeitable 
forever and (c) forfeitable forever. 

Strictly speaking, one example of a non- 
funded and nonqualified plan of deferred 
compensation is the procedure by which a 
corporation pays pensions from its own 
funds to its retired employees from time to 
time as authorized by the board of directors 
in their discretion. But of chief interest is 
the nonfunded and nonqualified plan based 
on a contract. The corporation and the 
employee enter into a contract under which 
it is provided that the corporation shall pay 
to the employee a certain sum of money a 
number of years subsequent to the years 
during which such compensation was earned. 
As security for the promise on the part of 
the corporation to make these payments, 
there is no separate fund provided; instead, 
the employee must look solely to the cor- 
poration and its assets for fulfillment of the 
promise made in the contract. The corpo- 
ration may, if it so desires, purchase insur- 
ance on the lives of the affected employees, 
under which it is beneficiary, so that it may 
have the necessary funds with which to pay 
the payments under the contract. It may 
purchase annuity contracts, or it may merely 
make a bookkeeping entry setting up a sepa- 
rate reserve for fulfillment of the obligation 
under the contract and then possibly segre- 
gate some of its assets as a fund to cover 
such reserve. 


Forfeitable and Then Nonforfeitable.— 
The contract between the corporation and 
employee may be entered into ten years 
before anticipated retirement, and it may 
provide that pension payments after retire- 
ment shall be made only if the employee 
continues in employment to retirement age. 
Under those circumstances the rights of the 
employee are forfeitable till retirement and 
nonforfeitable thereafter. During the for- 
feitable years of the contract no payments, 
of course, are made to anyone; all payments, 
if any, are made to the employee only after 
his retirement and after his rights have be- 
come nonforfeitable. 

All payments made under such a plan will 
be deductible under Section 23 (p) (1) (D) 
by the corporation; and the employee will 
have income each year only to the extent 
of the cash received. 

The question may arise whether the em- 
ployee under such a plan has taxable income 
in the year in which his rights become non- 
forfeitable (i. e., upon retirement, in this 
example) in the amount of the value of the 
contract. All decisions to date on this point 
hold that a contract right does not have any 
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fair market value; and, therefore, the em- 
ployee will not have any taxable income in 
the amount of the value of his contract right 
in the year in which his rights become non- 
forfeitable. 

The case of Howard Veit, CCH Dec. 15,718, 
8 TC 809, held that a contract to pay is by 
its nature not payment to the creditor and 
has no value subject to being taxed. Shus- 
ter v. Helvering, 41-2 ustc { 9601, 121 F. (2d) 
643 (CCA-2, 1941), similarly held. 


However, to be conservative, there would 
be no harm in there being inserted in the 
contract a clause which would enable the 
employee to change the vesting rights in 
the event some court should later hold that 
the vesting of nonforfeitable rights in a con- 
tract does result in receipt of income in the 
amount of the value of the contract. For 
example, the contract could provide that at 
the sole option of the employee, to be exer- 
cised by him any time before his rights 
vested, he could elect to have his right to 
pension payments be forfeitable, unless after 
retirement he holds himself available for con- 
sultation and does not enter a competing 
business. If these contingencies would not 
be substantial enough in the particular cir- 
cumstances, then some other duty to be 
performed by the employee after retirement 
would have to be provided. 


Nonforfeitable.— An example of a non- 
funded and nonqualified plan conferring 
nonforfeitable rights on the employee from 
inception would be a contract between a 
corporation and an employee which would 
provide that a pension for life commencing 
at age sixty-five would be paid at the rate 
of $1,000 per year for each year of service 
or portion thereof after the date of the con- 
tract. If the executive was then fifty-five 
and continued in the employ of the corpo- 
ration till age sixty-five, he would receive 
commencing at age sixty-five a pension of 
$10,000 per year paid directly to him by 
the corporation. If he resigned one year 
after signing the contract, he would, com- 
mencing nine years later at age sixty-five, 
draw a pension of $1,000 per year. 


All payments made will be deductible by 
the corporation, and the employee will be 
taxed under Section 22 (b) (2) only on the 
pension payments actually received. Under 
the authority of the Veit and Shuster cases 
cited above, he would not have taxable income 
on the completion of each year’s service in 
the amount of the commuted value of the 
pension to be received on retirement. 


To protect against a possible future re- 
versal of the holdings in these two cases, 
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the contract could contain a clause that it 
may be terminated at the option of the em- 
ployee at anv time prior to retirement but 
only as to pension rights for services to be 
rendered after the date of cancellation. Then, 
if, some court decides in the case of some 
taxpayer that a similar contract does have 
taxable value in itself, the executive could 
terminate the pension rights applicable to 
future services and request some other off- 
setting increase in future compensation. It 
would then be too late to alter any tax con- 
sequences resulting from prior vesting of 
pension rights, and the executive would be 
required to hope the Commissioner would 
not assert a tax against him for his prior 
open years in which he obtained vested pen- 
sion rights. 


Forfeitable.—A forfeitable nonfunded plan 
is one under which the employee at all times 
until receipt of his last benefit check has 
only forfeitable rights to any subsequent 
payment until he actually receives it. Un- 
der such a plan the employer nevertheless 
will obtain a deduction for every payment 
made, for the rights of the employee will 
be nonforfeitable as to each check he ac- 
tually receives. The employee, of course, 
will have taxable income only to the extent 
of any cash he receives only when he re- 
ceives it. This type of plan seems ultra- 
conservative. 


Recommendations 


Depending upon the circumstances in the 
case of each corporation and every affected 
corporate executive, a properly drawn non- 
qualified plan of deferred compensation will 
complement any existing qualified plan and 
be a boon to the executive and an asset to 
the corporation. There are many types of 
nonqualified plans, both funded and non- 
funded, which under particular circum- 
stances may be worthy of adoption. 


However, before adopting any nonquali- 
fied plan, the interested parties should pro- 
ceed cautiously. No litigation on such plans 
adopted after 1942 has yet developed; but 
it is reasonable to assume that the Com- 
missioner will attack some such plans. The 
executive should beware of placing himself 
in a position to be attacked under the doc- 
trine of “constructive receipt.” The corpo- 
ration should be careful to build up a case 
for the deductibility of its payments under 
nonfunded plans as being reasonable com- 
pensation either for current or past services. 


Nonfunded and Nonqualified Plans—For- 
feitable and Then Nonforfeitable.—The cor- 
poration and the employee enter into a 
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contract undet which it is provided that 
the corporation shall pay to the employee 
a certain sum of money periodically, com- 
mencing on retirement. No separate fund 
is provided and the employee must look 
solely to the qorporation and its assets for 
fulfillment of the promise made. 


During the years of employment, the 
rights of the employee are forfeitable, but, 
immediately upon his attaining age sixty- 
five and retiring, his rights become non- 
forfeitable. 


The contract contains a clause granting 
to the employee the sole option (to be exer- 
cised by him at any time before he retires) 
to have his right to pension payments be 
forfeitable unless after retirement he holds 
himself available for consultation and does 
not enter a competing business. 


Under such a plan, no payments are made 
by the employer until the rights of the em- 
ployee become nonforfeitable; therefore, all 
payments by the employer will be deductible 
under Section 23 (p) (1) (D). 


The employee will, of course; not have in- 
come during the years of employment in 
which his rights are forfeitable. Under all 
present and past decisions, the vesting of 
nonforfeitable rights in the contract will not 
give rise to taxable income. The cases of 
Howard Veit and-Shuster v. Helvering, cited 
above, hold that a contract to pay is by its 
nature not payment to the creditor and has 
no value subject to being taxed. However, 
should any subsequent court hold that a 
contract to pay does have value, then prior 
to the date upon which the employee’s rights 
vest he can avoid the impact of such de- 
cisions by electing to have his rights under 
the contract be forfeitable at all times. Should 
he so elect, the ernployer’s payments neverthe- 
less will continue to be deductible and the 
employee will have income only in the amounts 
of cash he actually received. 


Nonforfeitable-——The corporation and the 
employee enter into a contract which pro- 
vides that for each full or partial year of 
service thereafter the corporation shall pay 
a pension of a designated number of dollars 
per month to him after retirement. Should 
his employment cease before retirement age, 
then such pension payments for the years 
of service actually served nevertheless shall 
be made, commencing at retirement age. A 
clause in the contract provides that at the 
sole option of the employee, exercisable at 
any time before retirement, the provisions 
of the contract pertaining to pension pay- 
ments for services to be rendered thereafter 
shall be terminated. 


Deferred Compensation Plans 


So long as the Veit and Shuster cases re- 
main good law, the employee is secure. If 
their principles are reversed, then he can 
revise his pension arrangements for future 
services. At the moment that these cases 
became outmoded he would probably have 
no more than three years’ returns open for 
assessment of possible deficiencies; and 
there would be a possibility that the Commis- 
sioner would not tax him for any of those 
prior years in the amount of the commuted 
value of his pension rights because of such 
rights having pro rata vested in such years. 


There is a little gamble involved in this 
plan; but the executive may think the ben- 
efit is worth it. 


Funded Nonqualified Plans 


Trust Plans.—The only trusteed plan of 
deferred compensation feasible from the 
employee’s viewpoint would be one under 
which his rights at all times would be for- 
feitable. If the plan starts out as being 
forfeitable and then becomes nonforfeitable 
on retirement or some other date, there is 
a strong possibility that, based upon the 
decisions in the cases of K. R. Kingsbury 
and Schaefer v. Bowers, cited above, the em- 
ployee would have taxable income in the 
amount of the value of the fund held in 
trust on the date upon which his rights 
became nonforfeitable. A plan under which 
the rights of the employee are nonforfeitable 
at all times is not acceptable because there 
will be taxed to him income which he will 
not realize ir, cash until many years later. 


From the viewpoint of the employer, the 
forfeitable trusteed plan will be most ac- 
ceptable to it only if the contributions to 
be paid to the trustee are in an amount 
equal to an increase in compensation which 
would otherwise be required to be paid, 
minus the tax benefit of thirty-eight per 
cent that will be lost. If the services of an 
executive can be retained by a corporation 
only on the condition that his compensation 
be increased, the corporation will be as well 
off, and the executive will be better off, to 
enter into a forfeitable trusteed plan of de- 
ferred compensation, provided that the em- 
ployee is in a tax bracket higher than 
thirty-eight per cent. 


Everything that can be accomplished by 
a forfeitable trusteed plan can also be accom- 
plished by a forfeitable annuity plan; and the 
tax consequences to an employee are more 
specifically spelled out in the Code for an 
annuity plan. Ordinarily, the annuity plan 
seems the preferable of the two. 
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Nontrusteed Annuity Plans.—Similar to 
the trust plan, an emplover cannot obtain 
any deductions for payments made under a 
nonqualified annuity plan during the years 
in which the employee’s rights are forfeit- 
able. Because the employee will not desire 
to pay tax on income not received in cash, 
the only possible acceptable nonqualified 
annuity plans will be (a) those under which 
the employee’s rights are forfeitable at all 
times and (b) those which commence as 
forfeitable but then become nonforfeitable. 


The tax consequences, to employer and 
employee, of a forfeitable annuity plan are 
identical with those of a forfeitable trust plan. 


A funded nonqualified plan which confers 
forfeitable rights on the employee for the 
first term of years, and then nonforfeitable 
rights, is practicable in the case of an an- 
nuity plan, whereas it is not practicable 
where a trustee is used. 

The plan may provide that the rights of 
the employee shall be forfeitable until the 
moment of retirement but that immediately 
upon retirement he becomes fully vested 


with all rights under the annuity contract 
except the right to surrender it for its cash 
surrender value. The employee would never 
obtain a deduction for any premium payments 
made to the insurance company nor for any 
payments made by the insueance company 


to the annuitant. The employee will not 
have taxable income during his years of 
service but will have annuity income after 
retirement. Under present regulations (Sec- 
tion 29.22 (b) (2)-5 of Regulations 111) the 
employee will not have taxable income in 
the amount of the value of the annuity con- 
tract at the moment that his rights become 
nonforfeitable. The legislative history be- 
hind the adoption of Section 22 (b) (2) (B) 
in the Revenue Act of 1942 supports these 
existing regulations. To be absolutely safe 
against any change in the regulations, a 
clause could be inserted in the plan whereby 


‘the vesting rights could be removed or 


altered at any time prior to vesting, at the 
option of the employee. And even without 
such a clause, it is always possible for all 
parties to a contract to agree to amend or 


terminate it. - [The End] 





COOPERATION 


available labor. 
be felt all the more keenly. 


necessary to make it work. 


employee. 


safety conditions. 





Current high levels of production mean a smaller reservoir of 
Therefore a high rate of on-the-job accidents will 


The present Conference Committee on Labor-Management Co- 
operation for Safety made a report on principles to be observed in 
furthering industrial safety. Part of that report reads: 

Safety primarily is the legal and moral obligation of the employer. 
The employer must have a sincere and continuing interest in providing 
for the safety of employees. This interest is demonstrated by: 

(1) A sound safety program, with policies, procedures and staff 


(2) Provision of safe working conditions, machinery and equipment 
and personal safety protective devices and apparel where necessary. 
(3) Effective training programs for supervisors and employees. 
(4) Encouragement of employee interest and participation by 
making available channels through which employees may offer sugges- 
tions, advice and recommendations for the improvement of safety. 
Cooperation in the program is also the moral obligation of every 
The employee should: 
safety of his fellow employees; use his knowledge and influence to 
prevent accidents; call attention to unsafe conditions; and contribute 
his ideas, suggestions and recommendations for the improvement of 


FOR SAFETY 


work safely; have regard for the 
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Justice Frankfurter 


and Labor’s Constitutional Rights 


By ROYAL C. GILKEY 


This is the conclusion of Mr. Gilkey’s two-part article, “Mr. Justice 
Frankfurter’s Interpretation of the Constitutional Rights of Labor in 
_a Statutory Context with Special Attention to Picketing and Associated 
Union Activity,” which was published in The University of Kansas 
City Law Review for December-February, 1950, and April-June, 1950 


The author is a member of the Depart- 
ment of History and Government of 
The University of Kansas City 


rTM. HE CELEBRATION of Felix Frank- 

furter’s tenth anniversary on the Su- 
preme Court in 1949* witnessed the end of 
an eventful decade of judicial service. Dur- 
ing that period problems of far-reaching 
significance, inherited from the great de- 
pression of 1929 and the second world 
war of ten years later, reached the nation’s 
highest tribunal for solution. In the treat- 
ment of those issues, the justice and his 
brethren have taken their responsibility seri- 
ously. Their sensitivity is recorded in fre- 
quent fractional decisions reflecting the 
uncertainties of the times. In re-examining 
the fundamentals of American life, they have 
been aware of the primary importance of 
the economic welfare of the nation and have 
sought to relate the emergence of a power- 
ful labor movement to it as a continuing 
task necessary to the health of the national 
economy. In this process, Frankfurter has 


met frontally on many occasions the chal- 
lenge inherent in the situation, regardless 
of its controversial character, and with an 
eye to impartiality has made characteristic 
effort to work out a solution, Depending 
upon the facts of each particular instance, 
his decisions and opinions cut both ways. 
His reasoning in cases involving labor, espe- 
cially picketing and related activity, demon- 
strates a capacity to favor neither one side 
nor the other, and remains conformable with 
a generally consistent principle” It thus 
appears unwarranted to label him either an 
insuppressible liberal or a dyed-in-the-wool 
conservative.* 

The tenable character of such an assess- 
ment of the justice in a labor context is 
readily apparent from a review in the form 
of summarization of his actual decisions and 
opinions. His viewpoints have contributed 
greatly to the establishment of a picketing 
doctrine for the country. Shortly before he 
ascended the bench, the way was paved for 
his pronouncements on the relation of picket- 
ing to constitutional guarantees of freedom 





1 President Franklin D. Roosevelt appointed 
him associate justice on January 17, 1939. 

2Of this view, too, is Professor Louis L. 
Jaffee of the University of Buffalo, who in a 
careful analysis of picketing decisions, written 
in 1943, ventured comment on Frankfurter as 
foliows: ‘It ig correct . . . to consider his 
picketing decisions as indicative of his general 
temper. In their broad outline they are to my 
mind a legitimate expression of a conception of 
government at once democratic and federal. 
They involve compromise of principles, if you 
will; but the compromise of competing princi- 
ples is the sense of our theory of government. 
The decisions might properly have gone fur- 
ther in extending one notion at the expense of 
another; but it is doubtful if a wider limit 
would have satisfied those for whom picketing 
may be beyond regulation. Justice Frankfurter 


Justice Frankfurter 


is not an enemy of labor: if he were he could 
hardly have written the Swing or the Hutche- 
son cases, but again it is clear that he is not 
an exponent of labor’’ (‘‘In Defense of the 
Supreme Court’s Picketing Doctrine,’’ Michigan 
Law Review, June, 1943, pp. 1037, 1058ff.). 

3 An article written by the Dean of the Uni- 
versity of Buffalo School of Law on the occa- 
sion of the justice’s tenth anniversary on the 
Court asserts: ‘. . . it is demonstrable ... 
that Mr. Justice Frankfurter is . . . no more 
a conservative than he is a liberal. It is of 
the very essence of his judicial philosophy that 
his role as a judge precludes him from having 
a program couched in these terms of choice’’ 
(Louis L. Jaffee, ‘‘The Judicial Universe of 
Mr, Justice Frankfurter,’’ Harvard Law Re- 
view, January, 1949, pp. 357, 358). 








of expression, and within a few years the 
basic lines of that association were drawn. 


In 1940, the Thornhill and Carlson cases 
(Thornhill v. Alabama, 2 Lasor CASES 
{ 17,059, 310 U. S. 88 (1940); Carlson v. Cali- 
fornia, 2 Lapor Cases § 17,060, 310 U. S. 
106 (1940)), resting on Brandeis’ 1937 sug- 
gestion in Senn v. Tile Layers Protective 
Union, 1. Lapor Cases § 17,023, 301 U. S. 
468, of a tie-up between picketing and the 
constitutional right of freedom of speech, 
protected that labor activity from infringe- 
ment by ordinance or statute. Here Frank- 
furter found a basis for his 1941 decision in 
the Swing case (Swing v. AFL, 3 Lapor 
Cases § 51,112, 312 U. S. 321 (1941)) apply- 
ing the principle of constitutional protection 
for picketing even in the absence of an 
employer-employee dispute or desire to be 
unionized. By this decision, Frankfurter 
afforded labor picketing wide latitude in- 
deed, only to diminish the same (in Milk 
Wagon Drivers Union of Chicago, Local 753, 
v. Meadowmoor Dairies, 3 LAaBor CASES 
q 51,111, 312 U. S. 287 (1941), decided simul- 
taneously) in favor of an injunction on labor 
picketing enmeshed in a context of viclence. 
Thus, Frankfurter believed that picketing 
could be more than free speech if violent. 
Substantiating language is to be found in 
Bakery & Pastry Drivers & Helpers Local 
802 v. Wohl, 5 Lapor Cases ¥ 51,136, 315 
U. S. 769 (1942) which, despite the absence 
of a labor dispute within the meaning of the 
state law, upheld secondary picketing against 
persons patronizing or dealing with those 
who would not enter the picketing union.’ 
In Carpenters & Joiners Union v. Ritter’s 
Cafe, 5 Lapor Cases § 51,137, 315 U. S. 722 
(1942), Frankfurter also drew the line on 
labor by sustaining a state antitrust statute 
which operated to limit picketing outside 
the area of industry directly involved in the 
dispute. Yet, in 1943, in Angelos v. Mesevich, 


7 LaBor Cases § 51,167, 320 U. S. 293, the 
justice, recognizing the reality of name-call- 
ing in any bona-fide struggle between labor 
and management, held that picketing could 
not be enjoined merely because of sporadic 
instances of untruths. 


Respect for State Authority 


By his unwillingness to overrule the 
highest state court’s interpretation of a stat- 
ute in a picketing case (Hotel & Restaurant 
Employees’ International Alliance v. WERB, 
5 Lapor Cases § 51,132, 315 U. S. 437), in 
1942, he manifested his peculiar concern for 
states’ rights in the area of civil liberties. 
The state court’s strained construction of 
a statute and an injunction issued under it 
as prohibiting only violent, not peaceful, 
picketing led him, out of a sense of defer- 
ence to Wisconsin’s judiciary, to uphold the 
constitutionality of restraints on labor’s seli- 
expression. 


His pronounced federalism also prompted 
an opinion unfavorable to labor leader Harry 
Bridges for his out-of-court publication 
threatening a strike during California judi- 
cial proceedings. Freedom of speech and 
press, thought Frankfurter, would not pro- 
tect this sort of utterance on pending labor 
issues from punishment for contempt by 
state courts where there was a reasonable 
tendency to obstruct the impartial admin- 
istration of justice or to bring disrespect 
upon the judiciary. That the convictions 
for contempt rested on common law, rather 
than a statutory basis, did not, in his opin- 
ion, affect their validity. The minority 
opinion in the Bridges case (Bridges v. 
California, 314 U. S. 252 (1941) ) and the con- 
curring one in a Florida newspaper con- 
tempt controversy (Pennekamp et al. v. State 
of Florida, 328 U. S. 331)* in the words of 





*As summarized by one creditable inquiry 
into the association of picketing and freedom 
of speech: ‘‘From 1937 through 1943 .. . the 
Supreme Court handed down a series of deci- 
sions which raised picketing from its subordi- 
nate legal position (whereby it was generally 
regarded lawful only if carried on in conjunc- 
tion with legal strikes] and placed it on a 
pedestal as part of the inalienable right of 
free speech guaranteed to the laboring man by 
the First Amendment [and the Fourteenth by 
a process of absorption of the guarantees there- 
in set forth]’’ (Cushman and Herrick, Note, 
“A Re-examination of Picketing and Free 
Speech,’’ 34 Cornell Law Querterly 81 (1948)). 

5In Douglas’ concurring opinion joined in by 
Black and Murphy is the statement that 
“Picketing by an organized group is more than 
free speech, since it involves patrol of a par- 
ticular locality and since the very presence of 
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a picket line may induce action of one kind or 
another, quite irrespective of the nature of 
the ideas which are being disseminated”’ 
(p. T76). 

*In this case, the Supreme Court speaking 
through Justice Reed reversed judgments of 
contempt against the publisher of the Miami 
Herald and John D. Pennekamp, its associate 
editor. In the Florida courts, both were ad- 
judged guilty of contempt of court and fined 
as parties responsible for editorials and a car- 
toon criticizing a state circuit court in Dade 
County for tender treatment of gambling and 
criminal elements during pending proceedings. 
A majority of the Supreme Court found no 
clear and present danger to the administration 
of justice in the publications cited as con- 
temptuous, Reed concluded for the Court that 
“the danger under this record to fair judicial 
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entire judicial philosophy of Mr. Justice 
Frankfurter.”* The problems involved in 
those disputes also emerged in 1947 in an- 
other contempt situation which found Frank- 
furter, as in Bridges v. California, opposing 
the majority.” Regarding the justice’s dissent 
in Bridges’ row with California’s judiciary, 
it has been difficult for some to square his 
views in support of the labor leader’s con- 
viction for contempt of court with his own 
activity in the Sdcco-V anzetti case (Common- 
wealth v. Sacco et al., 151 N. E. 839, 156 
N. E. 57) which he helped to transform 
into a cause célébre by published attacks on 


one careful analyst, “hold in solution the the integrity of the presiding judge and the 


correctness of the trial proceedings which 
resulted in the convicion of two Italian 
radicals accused of murder.® A careful read- 
ing of Frankfurter’s dissent in the Bridges 
case together with his concurrence in the 
Pennekamp controversy over Florida con- 
tempt citations demonstrates a consistency 
of viewpoint. It amounts to a matter of 
drawing a line between the permissible and 
the nonpermissible in published utterance 
concerning judicial action. Criticism of what 
the court has “already put in the scales” 
is all right; only attempts “to insert weights” 
are punishable as contemptuous.” Very 





(Footnote 6 continued) 
administration has not the clearness and imme- 
diacy necessary to close the door of permis- 
sible public comment” (p. 350). Frankfurter 
wrote a separate opinion concurring in Reed’s 
decision. The facts of the case influenced his 
concurrence. Two of the cases had been dis- 
missed. In the third case, involving rape, the 
first indictment had been quashed as technically 
defective, but a second indictment had been 
drawn up, on the basis of which trial was 
pending. In support of his vote for reversal, 
Frankfurter pointed out that in such circum- 
stances ‘“‘the decisive consideration is whether 
the judge or the jury is, or presently will be, 
pondering a decision that comment seeks to 
affect. Forbidden comment is such as will or 
may throw psychological weight into scales 
which the court is immediately balancing... . 
In the situation before us, the scales had come 
to rest. The petitioners [Pennekamp and the 
publishing company] offended the trial court by 
criticizing what the court had already put in 
the scales, not by attempting themselves to 
insert weight’’ and hence ‘‘could not have dis- 
turbed the trial court in Hts sense of fairness 
but only in its sense of perspective’’ (p. 369). 
7 Jaffe, ‘‘The Judicial Universe of Mr. Justice 
Frankfurter,’’ article cited, footnote 3, pp. 407ff. 
8’ The reference is to. Craig et al. v. Harney, 
331 U. S. 367, 67 S. Ct. 1249 (1947). This 
controversy, decided on May 19, 1947, by Jus- 
tice Douglas as spokesman for the majority, 
involved a newspaper campaign against a lay 
elective judge whose rulings operated to the 
detriment of a serviceman’s interests in the re- 
tention of a cafe lease. While conceding the 
distorted character of the newspaper comments 
on the trial, which were published in an effort 
to secure another trial, the Court found no 
such clear and present danger in the utter- 
ances as would obstruct the administration of 
justice. The majority refused to consider seri- 
ously the suggestion of a more extensive con- 
Stitutional protection for utterance in cases of 
general public importance, such as Bridges v. 
California, involving labor troubles, than for 
utterance in controversies between private liti- 
gants, as in the instant action. While Murphy 
joined in the Court’s opinion reversing judg- 
ments against those convicted of contempt, 
Frankfurter wrote a dissenting opinion, con- 
curred in by Chief Justice Vinson, in support 
of the state’s power to punish petitioners for 
contempt without any transgression of the due- 
process clause of the Fourteenth Amendment. 
He believed the state court ‘‘justified in finding 
that these publications created ‘a clear and 


Justice Frankfurter 


present danger’ of the substantive evil that 
Texas had a right to prevent, namely the pur- 
poseful exertion of extraneous influence in 
having the motion for a new trial granted” 
(p. 391). His opinion discounted the claim 
that courts should consist of men with fortitude 
to withstand such attacks in pending cases as 
were presented in the instant controversy for 
‘judges are not merely the habitations of 
bloodless categories of the law which pursue 
their pre-destined ends”’ (p. 392). Like Frank- 
furter, Jackson wrote a separate dissenting 
opinion in favor of affirmance of the judgments 
for contempt. 

* Frankfurter wrote an article in the March, 
1927 issue of the Atlantic Monthly and pub- 
lished a book entitled The Case of Sacco and 
Vanzetti in the same year. In these studies, 
he sought to show that the two Italian radicals, 
convicted of first-degree murder in a seven- 
weeks’ trial conducted in Dedham, Massachu- 
setts, by Judge Webster Thayer, were victims 
of. an anti-red hysteria in the area. His con- 
clusion was baséd upon a close examination of 
the record; the circumstantial evidence in the 
case; the testimony of dubious witnesses, espe- 
cially their identification of Sacco and Vanzetti 
as the criminals; and the obvious bias evident 
in the presiding judge’s rulings. The convic- 
tions were not based upon sound evidence, 
concluded Frankfurter. One analyst has taken 
the trouble to trace nine different proceedings 
in the case after the appearance of the Frank- 
furter study in the Atlantic Monthly. See 
Elisha Hanson, ‘“The Supreme Court on Free- 
dom of the Press and Contempt by Publica- 
tion,’’ Cornell Law Quarterly, February, 1942, 
p. 183, n. 62. The minority spokesman’s aver- 
sion to trial by newspapers in the Bridges 
case led Hanson to observe that ‘‘one cannot 
read Mr. Justice Frankfurter’s dissent without 
recalling how, while a professor of law, he 
sought to use the press—not only the news- 
paper but the periodical and pamphlet press 
—in his campaign to upset the verdict and 
discredit the judge in the Sacco-Vanzetti case. 
He even went so far in that campaign as to 
praise a great metropolitan newspaper for a 
frank reversal of its editorial position in which 
it ‘long held the view that the sentence against 
these men should be carried out'"’ (pp. 187ff.. 
n. 75, quoting Felix Frankfurter, Law and 
Politics: Occasional Papers of Felix Frank- 
furter 1913-1938, edited by A. MacLeish and 
E. F. Pritchard, Jr. (New York: Harcourt, 
Brace and Company, 1939), p. 186, n. 60). 

% See quotation from Frankfurter’s concur- 
ring opinion in the Pennekamp case, footnote 6. 
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likely, the justice could defend his action 
in the Sacco-Vansetti case on this basis, if 
on no other, should the occasion arise. 


As demonstrated in other instances, Jus- 
tice Frankfurter’s sensitiveness for the rights 
of states in the federal union led him to join 
in expressing constitutional approval of 
Texas legislation which required the regis- 
tration of union organizers. Labor organ- 
izers occupied no position of ascendancy 
over other categories of solicitors similarly 
obliged to have state licenses, he felt. His 
view, however, did not prevail, as is clearly 
indicated by the 1945 decision in Thomas 
v. Collins, 9 Lapor Cases { 51,192, 323 U. S. 
516, which placed campaigners for organized 
labor under the protection of constitutional 
guarantees of free speech and press. 


The argument of the right of free expres- 
sion for labor representatives unrestricted 
by state regulations impressed Frankfurter 
even less in Hill v. Florida ex rel. Watson, 9 
Lapor CaSes € 51,208, 325 U. S. 538, also 
decided in 1945. In his opinion, the absence 
of specific federal legislation on the matters 
at issue, inasmuch as the Wagner Act 
merely aimed at interference by employers, 
left the State of Florida with full authority, 
under the police power, to require the licens- 
ing of union business agents with certain 
qualifications and the filing of union reports. 
Again his view was not adopted by the 
Court, although the majority also failed to 
consider the civil liberties aspect of the case. 


Limitation of Rights of Labor 


Other federal statutes concernmg labor 
absorbed Frankiurter’s attention in U. S. v. 
Hutcheson, 3 Lapor Cases § 51,110, 312 U. S. 
219 (1941), in which the justice was able to 
read anti-injunction provisions of the Norris- 
LaGuardia Act back into Section 20 of the 
Clayton Act in order to exempt labor leaders 
involved in a jurisdictional strike from the 
operation of the Sherman Anti-Trust Act. 
His Hutcheson opimion and decision aroused 
much controversy. While labor was pleased 
with the result, other elements foresaw 
nothing but chaos and confusion in the wake 
of an “aberrant” ruling reached in defiance 
of precedent and established canons of judi- 
cial construction. Qualifications of the m- 





plications of the landmark Hutcheson case, 
however, are to be found in subsequent 
positions taken by Frankfurter. In Hunt v. 
Crumboch, 9 LaBor Cases § 51,214, 325 U. S. 
821 (1945), he joined in a pair of dissenting 
opinions in favor of union liability under 
the Sherman Act for grudge action to ruin 
a trucking concern otherwise able to com- 
pete in interstate commerce. Frankfurter’s 
tendency to hold unions responsible for ac- 
tivities deemed to be excesses reveals itself 
in United Brotherhood of Carpenters and 
Joiners v. U. S., 12 Lasor Cases § 51,241, 
330 U. S. 395 (1947). As a dissenter in that 
case, in consequence of a realistic interpreta- 
tion of Section 6 of the Norris-LaGuardia 
Act requiring authorization as a basis for 
liability, he voted to affirm the conviction 
of a brotherhood of carpenters on grounds 
of conspiracy with nonlabor elements to re- 
strain interstate commerce through mono- 
poly arrangements in violation of the Sherman 
Act. It is interesting to note that provisions 
of the Taft-Hartley Act of 1947 were en- 
acted to carry out Frankfurter’s viewpoint 
by negating the construction of Section 6 
set forth in the majority opinion in United 
Brotherhood of Carpenters and Joiners v. U.S. 


Regarding the Lea Act, he concurred in 
the 1947 reversal of a judgment dismissing 
an information against music czar James C. 
Petrillo. His separate opinion contains little 
to remind the reader of the district judge's 
constitutional objections to the antifeather- 
bedding statute. But a belief in the constitu- 
tionality of the Lea Act under Congress’ 
power over interstate commerce is indicated 
in an otherwise technical discussion. 


In Frankfurter’s opinion concurring in 
the Court’s 1947 affirmance of the convic- 
tions for criminal contempt of John L. 
Lewis and his United Mine Workers Union, 
there is a divided approach in which the 
justice’s insistence on the appliance of the 
Norris-LaGuardia Act to immunize the de- 
fendants from injunctive remedies even in 
disputes with the government concerning 
employment conditions in seized bituminous 
coal areas contrasts sharply with his en- 
dorsement of the principle of judicial au- 
thority to preserve the status quo through 
restraining orders, enforced by the contempt 
power, pending determination of jutisdiction 
in nonfrivolous causes.” 








court of the United States for a writ of habeas 


appeal to that tribunal. The high court then 
ordered a stay of all proceedings. A con- 

imvolving the sheriff with custody of the 
doomed Negro resulted in the lynching of 
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On the scope of the Norris-LaGuardia 
Act, Frankfurter’s unwillingness to construe 
the term “labor dispute,” in which injunc- 
tions are outlawed, to include controversies 
involved in the collection by delivery route 
drivers of debts from patrons of the employ- 
ing bakery demonstrates a recognition of 
the need to draw a line between labor ac- 
tivities that are allowable and those that 
are not allowable. His general position to- 
ward labor, as he has maintained it, is one 
of “thus far and no further.” As is shown 
in his majority opinion in Bakery Sales 
Drivers Local Union No. 33 v. Wagshal, 14 
Lapor CAszs { 51,262, 333 U. S. 437 (1948), 
which concerned the bakery sales drivers’ 
several-sided controversy with a delicatessen 
shop, there are limits to labor’s immunity 
from injunctive remedies. Thus, contro- 
versies over dead issues and matters with 
which the party adversely affected by the 
union’s action has nothing whatsoever to 
do may be enjoined. 


Pragmatic Approach 


The judicial function as conceived by 
Frankfurter is the key to his thinking on the 
constitutional and statutory rights of labor. 
It certainly explaims his concurring opinion 
in support of anti-closed-shop provisions in 
states like Nebraska, North Carolina and 
Arizona. While his fellow justices in 1949 
considered those state laws against union 


security agreements valid in the face of ob- 
jections based largely on the freedom guar- 
antees, Frankfurter confined his attention 
to the propriety of such restrictions on labor 
under the due-process clause of the Con- 
stitution, more particularly of the Fourteenth 
Amendment applicable to state action, and 
in the light of the proper function of the 
judiciary in relation to the legislature in 
our constitutional system. Like Holmes 
before him, he has persistently, in case after 
case, presented a brief for deference to legis- 
lative judgment. Brandeis’ attitude toward 
such deference in industrial relations has 
also exerted an influence on Frankfurter 
that cannot be discounted. The functional 
differences of court and legislature have im- 
pressed themselves deeply on Frankfurter’s 
mind. It has not been his wont to allow 
the former to encroach on, or interfere with, 
the latter in determinations which legis- 
lators might reasonably make. And for the 
preservation of the civil rights and liberties 
of the workingman, not to mention others, 
in a representative democracy, he has “held 
that the ‘ultimate reliance for the deepest 
needs of civilization must be found outside 


their vindication in courts of law’.’”” 


The role played by Frankfurter in the solu- 
tion of labor controversies has been that of a 
seeker after a standard which, regardless of 
personal sympathies, would mete out justice 
without fear or favor to one or the other of 
contending economic elements.” That stand- 





(Footnote 11 continued) 

Johnson. The Court, through Holmes, held 
Sheriff Shipp and others to be in contempt. 
In brushing aside Shipp’s contention of lack 
of jurisdiction in the Supreme Court to punish 
him and others for contempt, Justice Holmes 
announced in the opinion of the Court: ‘‘We 
regard this argument as unsound. It has been 
held, it is true, that orders made by a court 
having no jurisdiction to make them may be 
disregarded without liability to process for 
contempt. . . . But even if the Circuit Court 
had no jurisdiction to entertain Johnson's peti- 
tion, and if this court had no jurisdiction of 
the appeal, this court, and this court alone, 
could decide that such was the law. It and 
it alone necessarily had jurisdiction to decide 
whether the case was properly before it. On 
that question at least, it was its duty to permit 
argument, and to take the time required for 
such consideration as it might need. . . . Until 
its Judgment declining jurisdiction should be 
announced, it had authority, from the necessity 
of the case, to make orders to preserve the 
existing conditions and the subject of the peti- 
tion . . . . The fact that the petitioner was 
entitled to argue his case shows what needs 
no proof, that the law contemplates the possi- 
bility of a decision either way, and therefore 
must provide for it’ (p. 573). Furthermore, 
the Court did not “regard the grounds upon 
which the petition for habeas corpus was pre- 
sented as frivolous or a mere pretense’’ (p. 573). 


Justice Frankfurter 





In the Lewis-UMW case, Frankfurter cited 
the Shipp case as a basis for the district court’s 
authority to maintain the status quo pending 
determination of the appliance or nonappliance 
of the Norris-LaGuardia Act. In the opinion 
of the Court written by Chief Justice Vinson, 
even More was made of the Shipp decision as 
a basis for the exercise of the contempt power 
to vindicate the judicial process in the deter- 
mination of the question of jurisdiction. 

% New York Times, October 21, 1949, p. 26, 
col. 5. This view of Frankfurter was expressed 
in a written on the occasion of the 
ninetieth birthday of John Dewey, whose con- 
tribution as an educator and philosopher led 
the justice to observe that ‘‘the basis of the 
‘robust faith’ behind the varied expressions of 
Dr. Dewey’s thinking is reflected in his under- 
Standing of the governing forces of a demo- 
cratic society."’ 

%In this connection, it is instructive to 
note the impression of Federal Circuit Judge 
Augustus N. Hand whose brief foreword to 
Jaffe, ‘‘The Judicial Universe of Mr. Justice 
Frankfurter,"’ article cited, footnote 3, contains 
the comment that “‘any experienced judge who 
is willing ‘to play the game according to rules’ 
realizes that there is a standard to which he 
owes allegiance that is quite beyond the mere 
satisfaction of his personal inclinations or even 
convictions, and that to work out his decision 
in a way that will conform to that standard 

(Continued on following page) 
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ard depending upon the practical situation 
is the product of realistic considerations. A 
pragmatic approach to problems like picket- 
ing, in preference to academic speculation,” 
marks the justice’s decisions and opinions. 
His attempt has been to provide practical, 
working principles for a judiciary badly 
divided over the way to apply constitutional 
guarantees and statutory provisions in pick- 
eting and other labor controversies.” Frank- 
furter cannot be looked on as one who would 
divest workers of constitutional rights, but 
rather as one who would recognize certain 
needed restrictions, imposed in a spirit of 
reasonableness, as compatible with those 
guarantees.” His position in this regard has 
encountered adamant opposition on the part 
of other members on the Court, Justice Black 
in particular.” Nonetheless, he has held 
steadfastly to a belief that labor, like any 
other economic group, must stay within 
bounds in its various activities and not force 
its will on a closely integrated economy and 
society to the full extent of its power. 





While many of Frankfurter’s opinions on 
the constitutional rights of labor in relation 
to freedom of expression through picketing 
and other devices, as affected by statute, 
contain views unfavorable to the workers’ 
cause, he can hardly be accused of hostility 
toward unionism. Though it may appear on 
the surface that his thinking is antiunion, 
there are numerous exceptions to disprove 
the impression. Moreover, his reasoning may 
often be traced to underlying considerations 
deemed more important to the system under 
which we live than issues that are more 
apparent and immediate. If this interpretation 
is accepted, Frankfurter’s contribution to the 
solution of the labor problem in an indus- 
trial society and to the healthful balancing 
of conflicting economic interests will be rec- 
ognized. As a corollary, the learned justice 
will be regarded as a proponent of a govern- 
ment of laws, not of men, in which consti- 
tutional and statutory rights are respected 
on an economic level in a practical way. 


[The End] 


AFL President William Green set the following four Labor Day themes for 


AFL affiliates to emphasize on September 4: 


(1) to commemorate the 


Gompers Centennial by calling attention to the contributions made by Samuel 
Gompers to organized labor and democracy, (2) to dramatize the AFL 
organization drive for one million new members in 1950, (3) to organize 
support for AFL’s 1950 political program and (4) to stress the union label. 





(Feeotnote 13 continued) 

and at the same time make any advances which 
can be justified is a difficult and anxious proc 
ess. It is the constant striving for the practical 
ideal, often hidden among competitive streams 
of interest, that is part of the great judge and 
that I believe has truly characterized the work 
of Justice Frankfurter” (pp. 353, 355ff.). 

™ A good example of such scholarly argumen- 
tation is available in the Teller-Dodd debates 
over the issue of picketing as free speech or 
more than free speech. See Ludwig Teller, 
“Picketing and Free Speech.” Harvard Law 
Review, October, 1942, pp. 180-218; E. Merrick 
Dodd, “Picketing and Free Speech: A Dissent,” 
Herverd Law Review, January, 1943, pp. 513- 
531; and Teller, “‘Picketing and Free Speech: 
A Reply.”’ Harvard Law Review, January, 1943, 
pp. 532-540. 

“The matter of secondary picketing espe- 
cially illustrates widespread diversity of judicial 
opinion. As mentioned in one commentary, 
“the courts differ on the effect of picketing as 
free speech doctrine on secondary picketing. 
And whether or not specified activities of a 
union do in fact constitute secondary picketing 
or an illegal boycott may itself be a vexing 
question, as is demonstrated in the prevailing. 
concurring and dissenting opinions in United 
States v. Hutcheson’? (Note, ““The Doctrine of 
Picketing as Free Speech—Six Years After,” 
21 New York University Law Quarterly Review 
406, 417 (1946)). 


*In accord with Frankfurter’s viewpoint on 
the subject is that of an analyst who in 1946 
suggested that “‘with picketing as with other 
forms of self-expression it is possible to impose 
reasonable restrictions within the Constitution 
and without destroying the concept as the right 
of freedom of speech"’ (A. Puishes, “‘Picketing 
as the Right of Freedom of Speech,’’ /nfra- 
mural Law Review of New York University 
School of Law, October, 1946, pp. 14, 21). For 
a contrary attitude, see L. Teller, Labor Policy 
for America: A National Labor Code (New 
York: Baker, Voorhis & Company, Inc., 1945). 

™ The comment of Dean Jaffe on this clash 
of viewpoint is corroborative. According to 
him, “‘it is net the least fascinating aspect of 
the Bridges case, the Ritter’s Cafe case, the 
s@arch and seizure cases, to find always oppo- 
site Frankfurter, Mr. Justice Black. He would 
mobilize pressure to its maximum as the instru- 
ment of change and of the redistribution of 
power. To Frankfurter’s conception of a 
limited area of dispute [for example, the idea 
of geographic limitation evident in his Ritter 
opinion against an obvious instance of sec- 
ondary picketing] Black opposes the universal 
solidarity of labor and the right of any par- 
ticipant to seek universal support” (‘The 
Judicial Universe of Mr. Justice Frankfurter.” 
article cited, footnote 3, p. 409). 
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‘| Say to One, Go, 
and He Goeth .. .”’ 


“The President is authorized under such 
rules and regulations as he may prescribe, 
to provide for the deferment from training 
and service under this title in the armed 
forces of the United States of any or all 
categories of persons whose employment in 
industry, agriculture, or other occupations or 
employment, ... or whose activity in study, 
research, or medical, scientific, or other en- 
deavors is found to be necessary to the main- 
tenance of the national health, safety or 
interest. .” (Selective Service Act, as 
amended through July 20, 1950; Title I, 
Section 6 (h).) 

In a plan for possible war, there must be 
provision for deciding who bears arms and 
who does not. The Selective Service Act 
contains the authority for exempting certain 
persons from military service as such, but 
there must also be a tabulation of necessary 
industries and jobs and a statement of policy 
in making such lists. Last month the De- 
fense Department issued the policy, the De- 
partmént of Commerce issued a list of 
essential industries, and the Department of 
Labor made up a list of jobs. 


Secretary of Defense Louis Johnson, in 
submitting the basic policy, said: 


(1) The basic function of the civilian com- 
ponents is to be available for military service 
in the Armed Forces in time of emergency. 


(2). The national interest may dictate that 
the ordering to active duty of certain reserv- 
ists be delayed temporarily. 


(3) The military departments must recon- 
cile the relative needs of the departments 
and the supporting civilian economy for 
reservists having special skills. 


(4) The policies that have been developed 
represent a practical reconciliation of these 
two needs, 

(5) Consideration for delay in call to ac- 
tive duty of a reservist should be based on 
his current employment in a critical occupa- 
tion necessary to a highly essential activity. 


The Economy 


(6) Delays in call to active duty should 
be made on an individual basis only. Under 
no circumstances should blanket delays be 
granted, 


(7) No agency outside the Department oi 
Defense is necessary or desirable for the ad- 
ministration of this policy. 

(8) Policy relative to delay in call to ac- 
tive duty of reservists is a matter of vital 
military and civil interest and should be 
given wide publicity. 

Examples from. the list of essential in- 
dustries: 


Manufacturing industries—ordnance and 
accessories, food, apparel, lumber, paper, 
printing, chemicals, products of petroleum 
and coal, rubber, leather, primary metals, 
machinery, transportation equipment, scien- 
tific instruments, stone, clay, glass, etc. 
Nonmanufacturing—iarms, mining, building 
construction, railroads, air transportation, 
utilities, certain trade, radio, medical, legal, 
government, and many others. Most list- 
ings have qualifications, such as “retail 
stores, excluding liquor stores.” 


The Department of Labor list of critical 
occupations includes such jobs as: dentist, 
physician, ship master, aircraft mechanic, 
die setter, tool and die maker and most 
skilled occupations. 


The AFL weekly newspaper noted that 
“most AFL crafts and many other occupa- 
tions in which AFL unions are dominant are 
included in the list of critical occupations” 
made public. by the Secretary of Labor. 
Business Action, weekly report from the 
Chamber of Commerce of the United States, 
pointed out that deferments for dependency 
are not included in the criteria. But there 
is provision in the Selective Service Act for 
“hardship” cases. The Chamber paper went 
on that application for deferment may be 
made by a member of the reserves or by h’s em- 
ployer, and listed the various centers of military 
authority where application may be made. 


State administrators of the employment 
security agencies, who administer the state 
employment services, after a conference with 
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labor department and other officials, sent a 
resolution to Secretary Tobin pledging their 
wholehearted cooperation in the mobilization 
of manpower for defense production. At 
the concluding session of the conference, 
Robert L. Clark, Director of the Manpower 
Office of the National Security Resources 
Board, said that there was no question but 
that the task of mobilization would have to 
be carried on by the federal-state system of 
employment security agencies. 

The Bureau of Apprenticeship too has put 
in motion plans for training in support of 
the national defense program. W. F. Pat- 
terson, director of the bureau, said that “in 
view of the list of critical occupations issued 
by the Secretary of Labor, and the require- 
ments of the rearmament program in terms 
of manpower for the armed services and for 
the production of military equipment,” it is 
necessary that the defense training program 
formulated in 1948 be put into immediate 
effect. The latter program calls for the ex- 
amination of the need of specific industries 
for apprenticeable critical skills and a deter- 


mination if there are sufficient apprentices 
in training in these crafts to permit a con- 
siderable expansion in the volume of pro- 
duction requiring these craft skills. 


Price Tag Gymnastics 


“Beginning in April 1950, there was an up- 
ward movement of prices. This movement has 
been accelerated since the outbreak of the 
war in Korea.” This was the opening re- 
mark of Ewan Clague, Commissioner of 
Labor Statistics, when he testified before 
the Senate Banking and Currency Com- 
mittee last month. 

On July 31, retail prices for all foods com- 
bined were estimated to be about 0.2 per cent 
lower than on July 15 despite higher prices 
for eighteen of the twenty-five foods sur- 
veyed in thirteen large cities. However, in 
every city houséwives were paying more on 
July 31 than on July 15 for bread, eggs, 
hamburger, bacon, sugar and coffee. The 
retail food price index for fifty-six large 
cities on July 31 was 210.2 (1935-1939 equal- 
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WASHINGTON.—Pictured above are labor leaders meeting in Washington with 
Secretary of Labor Maurice Tobin and Chairman W. Stuart Symington of the National 
Security Resources Board to outline plans for emergency industrial and manpower controls. 
Left to right are: George Harrison, president of the Brotherhood of Railway Clerks; 
William Green, President of the AFL; Secretary Tobin; Mr. Symington; John Owens, 
secretary-treasurer of the United Mine Workers; Walter Reuther, president of the United 
Auto Workers; and G. E. Leighty, chairman of the Railway Labor Executives Association. 
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ing 100), about 0.2 per cent below July 15, 
but 2.7 per cent above June 15 and three per 
cent below the record of July, 1948. The 
consumers’ price index for New York City 
was 1.0 per cent higher in June than in the 
preceding month, while the national index 
was 0.9 per cent higher. The New York 
advances were caused primarily by sharp 
increases in food prices, which rose 2.1 per 
cent both in the city and nation-wide. 


Wholesale prices for all commodities have 
been climbing like this: 


1949 (1926 = 100) 
I a Ba ok Rak 153.0 
August 13 . 153.3 

1950 
Ph, nile. ths bey din «5, cia mapes 161.9 
July 22... Nike il Bile decent cekil 163.3 
ES od a ew son og wlan 163.7 
i ge ieee 165 3 
RB tae aida esseaaae. 165.5 


Mr. Clague summarized the recent history 
of the prices the nation has been paying. 
“In general, average prices, both at retail 
and in primary markets, reached their peaks 
in the summer of 1948. The over-all move- 
ment was then slowly downward until the 
spring and summer of 1949. At that time, 
prices generally became remarkably stable, 
and moved very little until the spring of 


1950. High consumer incomes and generally 
good business then pushed prices slowly up- 
ward. By mid-June 1950, there were many 
indications that, for most commodities at 
least, there was again a tendency toward 
stability. Late in June, however, when the 
Korean outbreak occurred, prices began mov- 
ing up again very sharply, following the same 
general patterns as in 1941.” 


A lot of the price gymnastics was at- 
tributed to the trouble in Korea and the fear 
that it might lead to a tight war economy. 
But most of the increases were on levels far 
above the housewife. 


When war broke in Korea, prices on or- 
ganized commodity markets reacted im- 
mediately. Between June 23 and August 2, 
they jumped almost fifteen per cent on the 
average. In primary markets, commodity 
prices in all classes, both agricultural and 
nonagricultural, started up last spring and 
rose more steeply after Korea. 


By early 1950, it seemed that the slump 
in industrial prices had been mild, and prices 
started moving up slowly. However, the in- 
crease kept moving at a progressively faster 
rate, and between the beginning of April and 
the end of July the total increase in prices of 
industrial commodities was more than four 
per cent. They stood last month only about 
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1.5 per cent below the postwar peak reached 
at the end of 1948. Farm products and food 
prices in primary markets have shown sharp 
increases since spring—twelve per cent be- 
tween April 4 and July 25. More than half 
of the rise has occurred since the Korean 
outbreak. 


But consumers’ prices moved at a slower 
pace. The Bureau of Labor Statistics’ con- 
sumers’ price index (cost of living) had a 
range of only two per cent in fifteen months, 
with the month-to-month movement never 
as much as one per cent. This stability 
ended in April, however, and by June 15, 
before the Korean fighting, the index jumped 
nearly two per cent to 170.2 (1935-1939 = 
100), mostly due to increases im retail prices 
for meat and rents. The advance since April 
was the largest since the middle of 1948 
when the index reached its peak. The in- 
crease of May and June wiped out about 
half of the decline from the postwar peak. 


Mr. Clague concluded his testimony: 


“On the supply side, we are producing at 
a very high level. The real squeeze will 
come, and prices could start to move very 
rapidly, when consumer goods capacity is 
diverted to military uses. Unless consumer 
purchasing power has been cut back through 
taxes or purchases of savings bonds, the 
buying power will clearly exceed the supply 
of goods. It should be possible from ad- 
vance knowledge of the military demand to 
know when and where the squeeze will come 
long before it appears on the markets.” 


The Cleveland Trust Company's Business 
Bulletin for mid-August said: 


“To understand why retail prices have 
been advancing, one should look at the re- 
cent trend of raw material prices in the 
primary markets. These raw material prices 
are highly sensitive to the course of events, 
and are subject to quick and erratic changes 
when the event is as serious and unexpected 
as the Korean outbreak. From June 23 to 
the end of July, the average price of im- 
portant raw materials showed a steep rise of 
fifteen per cent. That meant higher costs 
all along the line. 


“Daily reports on market action frequently 
contamed such phrases as ‘hectic dealings’ 
‘nervous trading’, and ‘effect of Korean de- 
velopments. Buymg which would have 
been done in the future was transferred to 
the present. . almost every commodity 
jomed im the upward procession m some de- 
gree. Even butter prices, both spot and 
futures, advanced a little .. . .” 





Another Effect of Korea 


Veterans who have started studies under 
the GI Bill and interrupt them to go back 
into active military or naval service will not 
be bound by the July 25, 1951, cut-off date 
for returning to training, according to Carl 
R. Gray, Jr., Veterans Administrator. .In- 
stead, they will be allowed to resume their 
training within a “reasonable period” follow- 
ing their release from active service, even 
though they-get out afttr the deadline. 


Under the recent ruling a veteran will 
have to meet these requirements: 


(1) The conduct and progress in his GI 
Bill course must have been satisfactory. 

(2) The amount of training he may obtain 
after he gets out of uniform will be limited 
by his remaining GI Bill entitlement. 

(3) His course may not extend beyond 
the close of the GI Bill program on July 
25, 1956. 

Under the law, the July 25, 1951 cut-off 
date applies to World War II veterans dis- 
charged before July 25, 1947. For those few 
discharged after that date, the cut-off date 
is four years from date of discharge. 


Oil Industry Well Prepared 


The nation’s capacity to produce and re- 
fine petroleum, as well as its proved reserves 
of underground supplies, have increased by 
about one quarter since the climax of World 
War II, according to Frank M. Porter, 
president of the American Petroleum In- 
stitute. The iadustry is, therefore, better 
prepared than ever to meet any national 
emergency that may arise. 

The Guaranty Survey, monthly publication 
of the Guaranty Trust Company of New 
York, observes that competent opinion holds 
that the United States could fulfill any war- 
time essential needs for oil Apparently 
crude oil reserves within the western hem- 
isphere are adequate. Texas has a shut-in 
reserve which approaches one million barrels 
daily. An even greater consideration is the 
new and large potentiality of western 
Canada’s oil reserves. It is this substantial 
aew field which has veered so much thmking 
away from the prospect, so real in 1945, that 
the United States might be compelled to 
create hastily and at great cost a synthetic 
fuels capacity based on coal and oil shale. 

In a war economy, says the Survey, with 
oil committed to prosecuting the war, it ts 
logical to anticipate that bituminous coal 
would have to take up more of the energy 
load. Bituminous coal served a vital need 
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in the last war, and in another conflict it 
would again do this as a matter of social 
necessity. 


Mer at Work 


Manufacturing employment hit a level of 
14,750,000 in mid-July, bringing it within a 
million of the postwar peak set in the fall of 
1948. The 1950 record construction and 
durable goods activities is pulling the na- 
tion’s working force out of the decline that 
set in after that 1948 peak. 


Keeping up the rapid tempo of June, em- 
ployment in industrial and commercial 
establishments as a whoie totaled 44,000,000 
employees in July, a gain in twelve months 
of one and a half million. The increasing 
employment figure seems to have been work- 
ing independently of, because earlier than, 
the Korean conflict. But it will presumably 
get an added fillip from the current fighting. 


Despite record vacation-taking and plant 
shut-downs in a number of industries, manu- 
facturing employment in July maintained the 
steadily increased second-quarter levels. 
The slight advance over the month was 
equally divided between the durable and 
nondurable goods divisions, most industries 
reporting little change apart from those 
largely seasonal in nature. 


Hiring-rate figures for June indicate the 
pulse of employment statistics. In that 
month, the nation’s factories added workers 
to their payrolls at a higher rate than in any 
month since the summer of 1948. From 
May to June, the rate jumped from 44 per 
1,000 employees to 50 per 1,000. The ending 
of school terms with the accompanying hir- 
ing for summer work was credited with a 
substantial assist. The layoff rate during 
June dropped to a low of 9 per 1,000, almost 
down to the immediate postwar reconver- 
sion period. 


Steel in particular was showing strength. 
A rising demand for durable goods in May 
brought a record steel output and high em- 
ployment levels in the industry. Total em- 
ployment in blast furnaces, steel works and 
rolling mills reached 606,500, the highest in 
twelve months, and output rose to an all- 
time high of 8.5 million tons of raw steel. 
It was the fourth month in steel history in 
which more than eight million tons were 
produced. The average workweek of the 
industry’s 529,500 production workers was 
39.7 hours in mid-May, an increase of an 
hour over May last year. 

The workweek was high all over. The 
average for all factories went up to 40.5 
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hours in mid-June, exceeding the forty-hour 
mark for the first time since the end of 1948. 
The May figure was an even forty hours. 
The average weekly earnings of the twelve 
million production workers in manufacturing 
showed an effect of longer hours of work. 
The figure increased about $1 from May to 
June, setting a new record of $58.89. Weekly 
earnings have gained more than $4 since 
June, 1949. 


All the influences on the economy, with 
Korea probably in the lead, were chopping 
away at the unemployment figure. The 
number of areas with heavy unemployment 
was reduced sharply. Nine areas left the 
“E” category in June. The Bureau of Em- 
ployment Security classifies an area as “E” 
when unemployment reaches twelve per 
cent. The “E” areas now total twenty-two, 
compared with forty-three at the beginning 
of the year. Only five major production 
areas remain in the low group. Some of the 
larger areas in the June revival were Utica 
and Rome, New York; Toledo, Ohio; San 
Diego, and Honolulu. Five major areas still 
in “E” class were Johnstown, Scranton and 
Wilkes-Barre, Pennsylvania; New Bedford, 
Massachusetts ; and Providence, Rhode Island. 

New unemployment among workers cov- 
ered by state unemployment insurance laws 
dropped during the week ending July 29 to 
late 1948 levels. The volume of new claims 
was 170,666, the lowest since October, 1948. 
Continuing claims, meaning persons filing 
claims who have been out of work for a full 
week, dropped to a low for the year. 


Disputes in June 


Strike activity in June decreased slightly 
from May, new stoppages dropping from 
450 to 425. The number of workers in- 
volved decreased about twenty per cent to 
260,000, and idleness due to strikes dropped 
from 3,000,000 man-days to 2,750,000. 


The largest June stoppage involved about 
50.000 workers on five western and mid- 
western railroads when 4,000 switchmen 
struck June 25. About 20,000 construction 
workers were idle for brief periods in stop- 
pages in Utah and Western New York, and 
approximately 15,000 bituminous coal miners 
in Kentucky and Tennessee were idle for 
four days. All other’new stoppages during 
the month involved fewer than 10,000 
workers each. 

Total stoppages in effect in June num- 
bered 650, idling about 400,000 workers. 
The same number of stoppages in May in- 
volved 500,000 workers. The stoppage record 
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for the first six months of 1950 is similar to 
corresponding periods since 1947. Strike 
idleness, however, while close to 1947 and 
1948 levels, exceeded the 1949 score by more 
than fiity per cent. 


Roofs over More Heads 


The great increase of expenditures for 
new construction is having two effects—the 
obvious one that more and more houses are 
being built, and the related effect, a boost in 
wages for construction workers. 


The $2.6 billion spent in July was a new 
record, topping the June level by six per 
cent, and bettering July last year by twenty- 
five per cent. Keeping step, wage scales of 
union construction trades workers moved 
upward 2.5 per cent during the second quar- 
ter of 1950 to record the largest imcrease in 
building rates since the quarter beginning 
April 1, 1948. The Bureau of Labor Statistics 
estimated the average hourly scale of all 
union workers in building construction to be 


$2.27 on July 3. 


Supported by the large volume of house 
construction under way, total private con- 
struction in July advanced more than sea- 
sonally to $1,960,000,000, a six-per-cent jump 
over June and about a third more than July, 


1949. July’s spending on new dwelling units 
comprised fifty-seven per cent of all outlays 
on private construction. 


Construction of new industrial plants also 
kept pace during the month, amounting to a 
fifteen-per-cent rise over July last year. 
Similar increases were chalked up in build- 
ing warehouses, office and loft buildings, 
stores, restaurants and garages. Private hos- 
pital construction in July was up seventy-six 
per cent over the corresponding month last 
year. Declines were recorded, however, in 
public utility and farm building, compared 
with July, 1949. 


Outlays for total public construction rose 
to $693 million, largely due to a ten-per-cent 
increase m spending for highways. Slight 
gains from June to July were noted in edu- 
cational and imstitutional building and in 
conservation and development construction, but 
these categories were considerably higher in 
July of this year than they were in July, 1949. 


Total spending for new construction in the 
first seven months of 1950 was $144 billion, 
nineteen per cent higher than last year. 
Private construction for that period ad- 
vanced to almost $108 billion, topping 1949 
by twenty-three per cent. Spending for new 
dwellmg units was up sixty per cent, 


amounting to more than $5.8 billion, but 
industrial, farm and public utilities dropped 
somewhat. 

In the January-July period, public ex- 
penditures in 1950 were ten per cent ahead 
of 1949. The biggest increases were in con- 
struction of highways, educational buildings 
and conservation and development work. 


Strongly reflecting these increases in 
building activity, with the resulting demand 
for skilled craftsmen in the building trades, 
local wage-scale increases were widespread 
in the three-month period ending July 3. 
Most frequently the negotiated increase was 
for 10 or 12% cents an hour. Carpenters led 
with an average advance of 7.7 cent an hour. 
Increases for plasterers and bricklayers 
averaged slightly smaller. 


In the first six months of 1950, union 
scales advanced three per cent, compared 
with a two-per-cent rise in the same period 
of 1949 and seven per cent in 1948. Since 
July, 1939, union hourly wage scales have 
advanced about seventy-seven per cent. 


Major Statistical Achievement 

The Bureau of Labor Statistics has com- 
pleted development of actuarial tables show- 
ing how many more years an average 
American man can expect to work. -The 
tables are considered a major statistical 
achievement. 


Consisting of figures on each age group's 
role in the nation’s labor force and standard 
life expectancy figures, the Tables of Work- 
ing Life measure the growing gap between 
the span of total life and working life for 
men in the United States. 


The Tables show, for example, that the 
total life expectancy of an average twenty- 
year-old white male worker imcreased five 
and one-half years between 1900 and 1940, 
but his work-life expectamcy rose only two 
and one-half years. The number of “re- 
tired” years doubled in the same period— 
from 2.8 years to 5.7. This trend indicates 
that the gap between total life expectancy 
and work-life expectancy will be tripled be- 
tween 1900 and 1975. The average twenty- 
year-old white rural worker in 190 could 
expect to work almost three years more than 
an urban worker, and the nonwhite worker 
had an average future work-life expectancy 
almost six years less than the white worker. 


Motivated by the fact that older people 
make up an increasing proportion of the 
population, the BLS began work on the 
tables m 1945. In addition to use m study- 
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ing the economic problem of dependency in 
old age, the tables will help assess long- 
range employment opportunities in various 
occupations; and, because more jobs are now 
created by the need to replace workers who 
die or retire, they will be valuable in voca- 
tional guidance. 

Two out of three of the eleven million 
young men who began working between 
1940 and 1950 were replacing older men. 
By estimating the number of workers who 
will probably die or retire in specific fields 
of employment, use of the tables will help 
channel new workers into occupations with 
high replacement needs. 


US Steel Subsidiaries Expand 


Columbia Steel Company, West Coast 
subsidiary of United States Steel, plans to 
increase substantially the steel-finishing 
facilities of its Pittsburg, California plant. 
Additional cold reduced sheet and tin plate 
facilities will be installed there, with an an- 
nual capacity of about 215,000 net tons of 
sheets and tin plate. 


Work on the new facilities will be started 
as soon as possible, and it is expected that 
the new mill can be put into operation by 
late summer in 1951, and that the additions 
will increase the working force at Pittsburg 
by some 800 workers. 


Another United States Steel subsidiary, 
Geneva Steel Company, has announced that 
it will install facilities for an additional 
100,000 net tons of hot rolled steel sheets 
annually. When the two programs are com- 
pleted, Columbia and Geneva will have a 
combined annual capacity for the production 
of about 640,000 tons of sheet and tin plate 
products, as well as a large capacity for the 
production of other steel products in demand 
on the Pacific Coast. 


More State Employees 


Payrolls of state governments reached 
$212 million in April, 1950. This compares 
with $197 million a year earlier and with 
$111 million in April, 1946. The number of 
state employees passed the million mark, 
rising to 1,033,000 in April, 1950, compared 
with 982,000 a year earlier. 


Job Insurance Good for Economy 


About eight billion dollars has been paid 
out in benefits to unemployed covered workers 
since federal and state unemployment insur- 
ance legislation became effective, according 


to Robert C. Goodwin, Director of the Bureau 
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of Employment Security. On the occasion 
of the fifteenth anniversary of the Sccial 
Security Act, August 14, Mr. Goodwin said 
the unemployment insurance program has 
made a notable contribution to the strength- 
ening of the American economy. 


Mr. Goodwin said that during the several 
periods since 1939 when the economy has 
been under a strain, unemployment insur- 
ance tided millions of workers over between 
jobs. The program showed its worth particu- 
larly in the year following World War II 
when more than five million workers drew 
benefits while the country reconverted to 
peacetime production. And in the year end- 
ing June 30, 1950, which included a part of 
the inventory recession begun at the end of 
1948, a record 7.5 million workers drew 
unemployment insurance. Therefore benefit 
payments have been made in greatest volume 
in periods when unemployment was rising 
sharply. 

An aggregate of $13,451,000,000 has been 
collected by the various states under state un- 
employment insurance laws since the Social 
Security Act was approved. Including in- 
terest earned by the unemployment insurance 
reserves in the individual accounts of the 
states in the federal unemployment trust 
fund, the aggregate amount set aside for benefit 
purposes since the beginning of the program 
has totaled $14,639,000. 


From the start of the program through 
June 30, 1950, the states paid out a total of 
$7,950,000,000 in benefits to unemployed work- 
ers covered by state laws. This left a balance 
of $6,689,000,000 in the trust fund reserves 
as of June 30. This figure represents a de- 
cline of almost a billion dollars from the 
total amount in the fund on December 31, 
1948, when it totaled $7,600,000,000, an all- 
time peak. 


How Is TV Doing? 


In November, 1949, the Radio Manufac- 
turers Association thought that 1950 tele- 
vision production would be about 3.7 million 
sets. In February the figure was upped to 
4.5 million, and now the estimate has been 
increased to about 5.35 million sets, accord- 
ing to the National Industrial Conference 
Board’s recently completed survey on the 
television industry. 

Output for the first quarter of this year 
reached a record high of 1.6 million sets. 
This was the top of a climb that brought TV 
output up to more than 1.3 million in the 
last quarter of 1949. The output for the 
whole first three quarters of 1949 was only 
1.8 million. The first-quarter surge was 
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helped along by a heavy run of Christmas 
orders carried over into 1950, a series of 
price cuts, the veterans’ insurance dividend 
and several other factors. 

At the beginning of 1950 there were about 
four million sets installed. More than six 
million sets are now in use, and by the end 
of the year the figure is expected to reach 
approximately nine million. A steady de- 
cline in retail sales of sets has been in effect 
since early April. A seasonal slackening in 
demand, starting in spring and running 
through the summer, has come to be ex- 
pected on the basis of 1949 experience, but 
the dip this year came sooner and was some- 
what sharper than was counted on. While 
retail sales are still well ahead of last year, 
in the past month or two, in some instances, 
they have been running as much as fifty per 
cent below the high March level. 


One Big Customer 


Aircraft manufacturing, which even before 
Korea was primarly a defense industry, held 
to a stable employment level during the first 


five months of 1950. The number of pro- - 


duction workers averaged 123,100, a decline 
of three per cent from the average of 127,300 
in the same period of 1949. This slight de- 
cline was attributed to a curtailment of 
spending by the armed forces for military 
aircraft, a luli in the introduction of new 
models and a continued fall in the demand 
for civilian aircraft. 

The principal determining factor in em- 
ployment in the aircraft industry is the level 
of spending by the military. When defense 
expenditures go up, so does aircraft pro- 
duction. The number of workers rose from 
104,000 in July, 1947, to a peacetime peak of 
130,000 in July, 1949. 

Total industry figures on employment tend 
to obscure different regional trends which 
spring from the concentration of the in- 
dustry in a few large companies producing 
particular models of aircraft and depending 
on the one big customer, Uncle Sam. Conse- 
quently, large orders in a particular period can 
show different regional employment trends. 


NSRB Doings 


Recent activities of the National Security 
Resources Board (See “The Economy,” 
LaBor Law JOURNAL, August, 1950.) include 
the following: 

Personnel. — Robert J. Smith, formerly 
president of Pioneer Air Lines, was sworn 
in as vice chairman of the NSRB. 


Membership of the Committee on Mobili- 
zation Policy was announced by Board 
Chairman W. Stuart Symington: 


Industry—Marion B. Folsom, Rochester, 
New York, chairman of the board of the 
Committee for Economic Development, and 
an executive with Eastman Kodak. Otto A. 
Seyferth, president of the Chamber of Com- 
merce of the United States, and president 
and director of thé West Michigan Steel 
Foundry Company and Austin Trailer Equip- 
ment Company, Muskegon, Michigan. Claude 
Adams Putnam, Keene, New Hampshire, 
president of the National Association of 
Manufacturers, and president of the Markem 
Machine Company. 


Labor—William Green, president of the 
AFL. Albert J. Hayes, president of the 
International Association of Machinists. 
Philip Murray, president of the CIO. 


Agriculture—Albert S. Goss, Washington, 
D. C., Master of the National Grange. 
Murray D. Lincoln, Columbus, Ohio, long a 
member of the board of the American Farm 
Bureau Federation, and now president of 
the Farm Bureau Mutual Automobile Insur- 
ance Company. James G. Patton, Washing- 
ton, D. C., president of the National Farmers 
Educational and Cooperative Union. 


Public—Frank P. Graham, Chapel Hill, 
North Carolina, United States Senator, and 
past president of the University of North 
Carolina. George H. Mead, Dayton, Ohio, 
retired member of the War Labor Board, 
past president of the American Pulp and 
Paper Association, and member (1947-1949) 
of the Commission on Reorganization of the 
Executive Branch of the Government. Mrs. 
Anna M. Rosenberg, New York, member 
of the United States National Commission 
for the United Nations Educational and Sci- 
entific Council, member of the Personnel 
Policy Board of the Office of the Secretary 
of Defense, and special consultant on man- 
power problems to the NSRB. 


Professor Albert Abrahamson of Bowdoin 
College, Brunswick, Maine, has been ap- 
pointed consultant in Mr. Symington’s office 
to conduct special studies during the sum- 
mer. He served the government most re- 
cently as assistant to the Secretary‘of Labor 
in 1945 and 1946. 


Sub-Boards.—<A top-level Health Resources 
Office has been established. The office, with 
increased responsibilities, succeeds the Health 
Resources Division of the Civilian Defense 
Office of the Board. Doctor Norvin C. 
Kiefer, director of the old health division, 
will direct the new office. 
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Written Assurances 
as to FLSA ‘‘Hot Goods’”’ 


The recent amendments to the federal 
wage-hour law offer a means for innocent 
purchasers to protect themselves against 
“hot goods” violations—wage, hour or child 
labor violations taking place during the pro- 
duction of interstate goods. Prior to the 
amendments, “hot goods,” even though ac- 
quired innocently, could be tied up by an 
injunction. Now, if an innocent purchaser 
acquires the goods on the basis of written 
assurance by the producer, manufacturer or 
dealer that they were produced in compli- 
ance with the federal law, he is protected 
against a “hot goods” injunction. There is 
no legal requirement that purchasers pro- 
cure these written assurances or that pro- 
ducers, manufacturers or dealers supply 
them. The statute simply offers a defense 
against possible future contingencies, of 
which the purchaser may or may not take 
advantage as he sees fit. 


The Secretary of Labor and the Wage- 
Hour Administrator have publicized their 
views with respect to these written assur- 
ances, stating that their interpretations “will 
guide them in the performance of their 
administrative duties under the Act unless 
and until they are otherwise directed by 
authoritative decisions of the courts.” They 
point out that purchasers who intend to 
consume the goods need not bother with 
these written assurances. Why? Because 
“goods,” as defined by the FLSA, “does not 
include goods after their delivery into the 
actual physical possession of the ultimate 
consumer.” <A suggested wording for these 
assurances, which it is believed will secure 
to innocent purchasers the protection in- 
tended by the amendments, is contained in 
the administrative interpretations. 


Wages ... Hours 


As to when the written assurance should 
be secured, the wage-hour officials say: 


“ee 


me it appears that one simple and 
feasible method of giving such assurance is 
for the producer to stamp or print the assur- 
ance on the invoice which covers the par- 
ticular goods and which is given to the 
purchaser as a part of the transaction whereby 
the goods are acquired.”—Code of Federal 
Regulations, Title 29, Chapter V, Part 789, 
15 F. R. 5047. 

A student of statutory construction could 
take issue with this advice. These are the 
reasons, as pointed out in last month's 
column. Only imnocent purchasers 
acquire goods on the basis of these written 
assurances may plead them as defenses to 
“hot goods” injunctions. Since invoices are 
not customarily issued until after goods are 
shipped, and since title often passes when 
shipment takes place, in many instances 
goods are acquired before the invoice is re- 
ceived—and, therefore, before the written 
assurance is secured-—if this procedure is 
followed. However, it is academic to dwell 
on this point because legal action against 
innocent purchasers is ordinarily instituted 
by no one but the Secretary or the Admin- 
istrator, and they obviously will not prosecute 
if the procedure recommended by them has 
been followed. 


who 


Trade Secrets Protected 


Employees suing their former employer 
for unpaid overtime compensation were 
allowed to examine the employer before 
trial in connection with his denial of having 
been engaged in interstate commerce or the 
production of goods for commerce. The em- 
ployer argued that the plaintiffs were presently 
in the employ of a business competitor and 
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that the examination was not being sought 
in good faith. Taking this contention into 
consideration, the court specified that the 
examination should be held before an official 
referee capable of protecting the em- 
ployer’s trade secrets.—Lo Castro, et al. v. 
Harvey Footwear Corporation, 18 Lasor CASES 
7 65,911 (N. Y. Sup. Ct., 1950). 


Attendance Bonus 
Raises Overtime Pay 


Failure to include attendance bonus pay- 
ments in computation of the “regular rate” 
under the Fair Labor Standards Act resulted 
in an employer’s being assessed additional 
overtime compensation by a court. 

The employer had adopted an attendance 
bonus plan which was incorporated in a 
collective bargaining agreement. Under the 
plan, an employee who continued in employ- 
ment for successive six-month periods would 
receive at the end of each period five or ten 
cents (depending upon his job classification) 
for each hour worked in the period. The 
collective agreement provided that the plan 
was to continue in effect for the one-year 
duration of the agreement but that the em- 
ployer had full discretion as to continuance 
of the plan thereafter. It was also expressly 
provided that the bonus payments were not 
to be considered as extra compensation but 
as a gratuity. 

According to the terms of the agreement, 
the employer paid overtime compensation 
without including the bonus payments in 
the computation of the “regular rate.” The 
employees brought suit for additional over- 
time compensation. The suit was tried prior 
to January 25, 1950, the effective date of the 
1949 amendments, but was not decided until 
after that date. The court ruled that this 
attendance bonus had to be included in the 
“regular rate” computation under the original 
act since it was an incentive bonus. Look- 
ing to the provisions of the 1949 amendments 
which supplied a precise definition of “regu- 
lar rate” not contained in the original enact- 
ment, the court found substantiation for its 
ruling that the bonus was includible: first, 
because the amounts paid were related to 
the number of hours worked and, second, 
because the employees were led to expect 
such payments. For these cumulative rea- 
sons, the employees were granted additional 
overtime compensation based on the attend- 
ance bonus payments.—Landaas, et al. v. 
Canister Company, Inc., 18 Lasor CASES 
{ 65,899 (DC N. J., 1950). 
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No Wage Increase for Ex-Employee 


An employee, who was a member of the 
contracting union, left his employment sub- 
sequent to the annual renewal date of the 
contract but prior to the award. Thus, pur- 
suant to the terms of the award, he did not 
receive any retroactive pay. Claiming to be 
entitled to such pay under the retroactive 
pay provisions of the original contract, the 
former employee brought suit to enforce his 
claim. The court held that, by bringing suit 
on the contract, he was bound by its provi- 
sions, including those for modification of its 
terms by arbitration. It was decided that he 
could not claim a right to the wage increase 
which was awarded by the arbitrators and 
at the same time contest the validity of the 
retroactive pay provisions similarly awarded 
by the arbitrators. Accordingly, the suit 
was properly decided in favor of the employer. 
—Miller v. Johnstown Traction Company, 18 
Lapor Cases § 65,893 (Pa. Super. Ct., 1950). 


Pension, Welfare 
and Profit-Sharing Plans 


Social security for employees is an impor- 
tant phase of personnel policies nowadays. 
In line with the increasing attention directed 
to this subject, the recent amendments to 
the Fair Labor Standards Act wrote in 
express provisions with respect to both wel- 
fare and profit-sharing plans. The purpose 
of the amendatory legislation was to relieve 
employers of additional overtime compensa- 
tion on contributions made pursuant to such 
plans. This was done by designating the con- 
tributions as nonearnings—not a part of the 
employees’ regular wages. But, as with most 
privileges, qualifying conditions were imposed. 

Contributions to welfare plans—those pro- 
viding old-age, retirement, life, accident or 
health insurance—may be ignored when cal- 
culating overtime pay only if the contribu- 
tions are irrevocable and are made to a 
trustee or third person. 

For employers’ contributions to profit- 
sharing and thrift plans to be excluded from 
the category of employees’ regular earnings, 
they must satisfy regulations issued by the 
Administrator. One of the specifications in 
the regulations is that there must be no 
delayed vesting of the employee’s share 
his right to receive his share must not be 
dependent upon a continuation of the em- 
ployment relationship. This requirement 
runs counter to a present rule of the Bureau 
of Internal Revenue insofar as taxability is 
concerned—delayed vesting is permitted by the 
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Bureau. As a result, many profit-sharing plans 
which have been set up in light of tax requi- 
sites now fail to qualify under the FLSA. 

The Administrator is aware of the con- 
fusion facing employers when dealing with 
pension and profit-sharing plans. The pos- 
sibility of additional statutory wage liability 
based on contributions to these plans will 
cause employers to think twice before pro- 
viding social security for their employees. 
The Administrator says that his experience 
“indicates the need for some clarification.” 
To iron out some of these difficulties, a pub- 
lic hearing will be held to consider revision 
of the FLSA directives. The following 
questions will be taken up at the hearing: 

(1) What, if any, changes should be made 
in the regulations, Part 549, defining and 
delimiting the term “bona fide profit-sharing 
plan or trust” pursuant to Section 7(d)(3) 
(b) of the Fair Labor Standards Act, as 
amended? 

(2) What provisions relating to “bona 
fide thrift or savings plans,” as used in Sec- 
tion 7(d)(3)(b) of the act, should be adopted 
by the Administrator? 

(3) What revisions should be made by the 
Administrator in Section 778.6 (g) of the 
Interpretative Bulletin on overtime pay, 
Part 778, dealing with the conditions re- 
quired for the exclusion of an employer’s 
contribution to a welfare plan from the “reg- 
ular rate” under Section 7(d)(4) of the act? 


The hearing will begin on September 6, at 
10 a. m., in the Interdepartmental Audi- 
torium adjoining the Department of Labor 
Building in Washington, D. C. If a per- 
sonal appearance is not convenient, written 
statements may be filed instead. They will 
be accepted until the date of the hearing.— 
W’-H Release PR-268, July 31, 1950. 


Night Watchman Not Reached 
by FLSA 


An employer who is engaged in the sale 
of automobile parts and used automobiles 
and in the repair of automobiles is engaged 
in production for commerce, where the busi- 
ness is located in a state line community and 
a small percentage of the business is trans- 
acted with customers located outside of the 
state. However, a person employed as a 
night watchman for such business, whose 
duties occasionally include making sales, 
answering the telephone and loading vehi- 
cles, is not engaged in production for com- 
merce or in fringe production activities 


Wages ... Hours 


within the meaning of the federal wage-hour 
law, where it is not established that his 
duties during the period in question had any 
connection with the interstate transactions 
occurring in the business. For these rea- 
sons, the employee was not entitled to the 
benefits of the minimum-wage and overtime- 
pay provisions of the statute.—Scott v. Mas- 
sey, d.b.a. Twin City Auto Salvage, 18 LaBor 
Cases J 65,910 (DC Ark., 1950). 


Injunction Against Child Labor 
Unwarranted 


The Secretary of Labor sought an injunc- 
tion to restrain the operators of an excelsior 
manufacturing plant from violating the child 
labor provisions of the Fair Labor Standards 
Act. The court found that after one infrac- 
tion had been discovered—permitting boys 
under sixteen to peel logs—the employers 
had discontinued violating the law and were 
now endeavoring to comply with it in good 
faith. Since there was no present violation 
and no reasonable probability of a future 
violation, the petition for an injunction was 
denied.—Tobin v. Flippo, et al., 18 LaABor 
Cases { 65,886 (DC Va., 1950). 


When Is Wage Suit Commenced? 


The right of employees to recover the 
pay and damages to which they are entitled 
under the Fair Labor Standards Act may be 
lost if a suit is not commenced within two 
years—in time to “get under the wire” to 
avoid the statute of limitations imposed by 
the Portal-to-Portal Act. For this reason 
it is vitally important to know what steps 
are necessary to start the suit before the 
time limit expires. Since the federal courts 
and the courts of each of the states have 
their own rules of procedure, the methods 
of beginning a suit may differ in the various 
courts. The question then arises whether 
steps taken to commence a suit in a state 
court, in conformity with state procedure, 
are sufficient to stop the running of the 
Portal Act statute of limitations. 

The Portal Act provides that a suit is 
considered commenced when the complaint 
is filed. This is in conformity with the 
Federal Rules of Civil Procedure. But what 
if the suit is brought in a state court where 
an action may be commenced by service of 
summons prior to filing the complaint, as 
in the case of New York? The New York 
Court of Appeals, the highest court in the 
state, has flatly declared that timely service 
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of summons in a state court suit is suf- 
ficient to save the suit from the bar of the 
Portal Act statute of limitations, even if no 
complaint is filed within the time limit. 
It found that the Portal Act provision was 
for the purpose of clarifying the effect of 
the Federal Rules of Civil Procedure in 
suits brought in federal courts; therefore, 
such commencement provision did not apply 
in state courts having different rules.— 
Sauersopf v. North American Cement Corpo- 
ration, 18 Lasor Cases { 65,894 (N. Y. Ct. of 
App., 1950). 

Since this decision involves interpretation 
of a federal law, it is subject to review by 
the United States Supreme Court. Until 
the New York decision is upheld on such 
review, it would be wise to be on the safe 
side when commencing suits in state courts 
to comply with both the Portal Act pro- 
vision and the state procedural rule. 


Independent Contractor 
or Employee? 


Persons engaged in loading lumber on 
freight cars for a lumber mill and in keep- 
ing books on such operations are not em- 
ployees of the lumber mill, within the 
meaning of the federal wage-hour law, 
where it is found that such persons meet 
all the qualifications of independent con- 
tractors or persons employed by an inde- 
pendent contractor, and that it is a commonly 
accepted practice in the lumber industry in 
the community to have such work per- 
formed by independent contractors. Failure 
of the lumber mill to comply with the pro- 
visions of this statute with respect to such 
persons is, therefore, not a violation of an 
injunction restraining violation of the stat- 
ute—Fleming v. La Duke Lumber Company, 
18 Lawor Cases € 65,923 (DC Ore., 1950). 


Children Working 
“in or about” Plants 


Employers who follow a policy of not 


employing children sometimes find that 
they have unwittingly violated the federal 
child labor bans by permitting children 
employed by others to work “in or about” 
their plants. In pointing out that the fed- 
eral law excludes from the channels of 
interstate commerce goods produced in an 
establishment “in or about” which illegal 
child labor has been employed, Secretary 
of Labor Tobin says: 
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“In a great many situations it is obvi- 
ously easy to determine whether a minor 
is employed ‘in’ an establishment. Thus, 
he is so employed where he performs his 
occupational duties on the premises of the 
producing establishment. Furthermore, a 
minor is also considered as employed in 
an establishment where he performs most 
of his duties off the premises but is regu- 
larly required to perform certain occupa- 
tional duties in the establishment, such as 
loading or unloading a truck, checking in 
or out, or washing windows. This is true 
in such cases even though the minor is 
employed by someone other than the owner 
or operator of the particular establishment. 
On the other hand, a minor is not con- 
sidered to be employed in an establishment 
other than his employer’s merely because 
such establishment is visited by him for 
brief periods of time and for the sole pur- 
pose of picking up or delivering a message 
or other small article. 


“Tf, in the light of the preceding state- 
ments, the minor cannot be considered as 
employed in the establishment, he may, nev- 
ertheless, be employed ‘about’ it if he per- 
forms his occupational duties sufficiently 
close in proximity to the actual place of 
production to fall within the commonly 
understood meaning of the term ‘about’. 
This would be true in a situation where 
the foregoing proximity test is met and the 
occupation of the minor is directly related 
to the activities carried on in the producing 
establishment. In this connection, occupations 
are considered sufficiently related to the activi- 
ties carried on in the producing establishment 
to meet the second test above at least where 
the requisite relationship to production of 
goods exists within the meaning of 
the Act. By way of example, a driver’s 
helper employed to assist in the distribution 
of the products of a bottling company who 
regularly boards the delivery truck imme- 
diately outside the premises of the bottling 
plant is considered employed ‘in or about’ 
such establishment, without regard to whether 
he ever enters the plant itself. On the 
other hand, employees working entirely 
within one establishment are not consid- 
ered to be employed ‘in or about’ a whollv 
different establishment occupying separate 
premises and operated by another emplover. 
This would be true even though the two 
establishments are contiguous. But in other 
situations the distance between the pro- 
ducing establishment and the minor’s place 
of employment may be a decisive factor. 
Thus, a minor employed in clearing rights- 
of-way for power lines many miles away 
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from the power plant cannot well be said 
to be employed ‘in or about’ such establish- 
ment. In view of the great variety of 
establishments and employments, however, 
no hard and fast rule can be laid down 
which will once and for all distinguish be- 
tween employments that are ‘about’ an 
establishment and those that are not. There- 
fore, each case must be determined on its 
own merits. In determining whether a 
particular employment is ‘about’ an estab- 
lishment, consideration of the following 
factors should prove helpful: (1) actual 
distance between the producing establish- 
ment and the minor’s place of employment: 
(2) nature of the establishment; (3) owner- 
ship or control of the premises involved; 
(4) nature of the minor’s activities in rela- 
tion to the establishment’s purpose; (5) 
identity of the minor’s employer and the 
establishment’s owner; (6) extent of control 
by the producing establishment’s owner 
over the minor’s employment.”’—Code of 
Federal Regulations, Title 29, Chapter IV, 
Part 450.9, 15 F. R. 5070. 


New York Wage-Payments 
Guideposts 


In reversing a ruling of his predecessor, 
the present New York Attorney General 
has ruled that overtime compensation, even 
at premium rates, constitutes “wages earned” 
within the meaning of the section of the 
labor law which requires weekly payment 
of wages earned to a day not more than 
six days prior to the date of payment. 
Occasion for the ruling was consideration 
by the Attorney General of an employer’s 
proposal for a biweekly wage payment plan 
under which wages would be paid as fol- 
lows: all straight time earnings for the two- 
week period would be paid every second 
Friday; overtime compensation for work in 
excess of employer’s normal workday of 
eight hours and its normal workweek of 
forty hours would be paid the following 
pay day, or two Fridays later. Such prac- 
tice would result in a delay in point of 
time of at least fourteen days, and could 
possibly occasion a delay of twenty-eight 
days, in the payment of overtime. Pay- 
ment of overtime in such a manner is clearly 
unlawful, the Attorney General held. The 
ruling took into consideration the conveni- 
ence to the employer of the biweekly 
wage payment plan but stated that con- 
venience to the employer would not excuse 
the failure to pay all wages weekly to a 
day not more than six days prior to the 
date of payment as required by law.—Opin- 


Wages .. . Hours 


ion of the New York Attorney General: July 
18, 1950. 

The weekly wage payment law does not 
apply to franchise salesmen, teachers or 
stenographers and other clerical workers. 
“Employees” is defined in the labor law 
to include only mechanics, workingmen or 
laborers working for hire—ZJ/ndustrial Bul- 
letin, New York State Department of Labor, 
July, 1950. 

If an employer establishes a monthly 
group incentive wage plan, the incentive 
rate must be based on the monthly produc- 
tion of the group and cannot be determined 
or become due until it is calculated at the 
end of the month. Final adjustment of 
group incentive wages, in such a case, within 
six days of the end of the month does not 
violate the law requiring weekly payment 
of wages to a day within six days of the 
date of payment.—I/ndustrial Bulletin, New 
York State Department of Labor, July, 1950. 

The New York insurance law prohibits 
payment to insurance agents of any com- 
pensation greater than that which has been 
determined by an agreement made in ad- 
vance of the payment of premiums or in 
advance of the services rendered by the 
agents. The purpose of these provisions was 
to remedy abuses in the insurance industry 
which resulted from the payment of bonuses 
and gratuities to insurance agents for past 
services. They were not intended to be 
applicable to a wage increase granted as 
the result of arbitration and made retro- 
active to the date when the question of the 
wage increase was submitted to arbitation 

Where individual employment agreements 
of insurance agents are terminable by the 
agents upon one week’s notice, notice by the 
union representing such agents that pre- 
sent wages are unsatisfactory, together 
with subsequent agreement and arbitration, 
is sufficient to terminate the individual 
agreements. Under such circumstances, the 
payment, as the result of such arbitration, 
of a wage increase retroactive to the date 
when the question of wage increase was 
submitted to arbitration is not a payment 
of “any compensation greater than that 
which has been determined by agreement,” 
within. the language of the insurance law. 
Accordingly, that law is not applicable to such 
retroactive wage payment.—Metropolitan Life 
Insurance Company v. Durkin, et al., 18 La- 
Bor Cases {65,927 (N. Y. Ct. of App., 1950). 

Employees of steam surface railroads and 
sleeping car companies who have been paid 
monthiy and semimonthly must now be paid 
trimonthly under the new amendment to the 
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New~ York wage payment law which be- 
came effective July 1, 1950. The principle of 
paying their employees three times each 
month must now be adopted by all steam 
surface railroads and sleeping car companies. 
Whether the law applies to ronresident em- 
ployees depends on the facts and surround- 
ing circumstances in each individual case. 
The law contains no provision authorizing 
the Industrial Commissioner or the Depart- 
ment of Labor to entertain a petition by 
the employees indicating a desire to continue 
being paid on the same basis as in the past.— 
Industrial Bulletin, New York State Depart- 
ment of Labor, July, 1950. 


Subminimum Wages in Puerto Rico 
and Virgin Islands 


Minimum piece rates for homeworkers in 
Puerto Rico were increased from thirty to 
forty-eight cents per gross for hand-braiding 
cotton tape buttons, twenty-four to thirty 
ligne, and from twenty-eight to fifty-three 
and one-third cents per gross for hand- 
braiding leather buttons, twenty-four to 
thirty ligne. The increases, which were 
ordered by Administrator McComb, became 
effective August 21, 1950—Puerto Rican 
Wage Order, 15 F. R. 5155. 


Increases in minimum hourly wage rates 
were announced for the Puerto Rican tex- 
tile and textile products industry. The fol- 
lowing increases were adopted for various 
divisions of that industry: for the hand- 
loomed textile division the rate was in- 
creased from fifteen and twenty-four cents 
an hour to twenty-five cents an hour. For 
the cotton ginning and compressing divi- 
sion the increase was from twenty-five to 
thirty cents per hour. For the mattress, 
quilt and pillow division the rates were 
raised from twenty-five to fifty cents per 
hour. For the hard-fiber products division 
the new rate is thirty-two and one-half 
cents an hour in contrast with the old rate 
of twenty-five cents an hour. For the gen- 
eral division the rate was raised from 
twenty-five to thirty cents. The increased 
rates will become effective September 18, 
1950.—l’-H Release PR-272, August 15, 1950. 

Other increases were recommended by a 
special industry committee for Puerto Rico. 
These include proposed new rates ranging 
from seventeen and one-half to fifty-two 
cents per hour in the needlework and fabri- 
cated textile products industry, and from 
forty to forty-five cents per hour in the 
hooked rug industry. The present rates vary 
from fifteen to forty cents per hour in the 
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former industry and from eighteen to forty 
cents per hour in the latter. Following a 
public hearing, the Administrator may accept 
or reject these recommendations.—W-H 
Release PR-271, August 11, 1950. 

Notice has been given by the Administra- 
tor that he intends to issue regulations re- 
lating to homeworkers in industries in the 
Virgin Islands. Also proposed is a piece- 
rate schedule for certain hand-embroidery 
operations in the handmade art linen indus- 
try —Notice of Proposed Rule Making, 15 
F. R. 5171. 


Wage-Hour Division Ready 
for War Duties 


The Wage-Hour Division is “prepared to 
make a significant contribution to the nation 
in the defense emergency,” says Adminis- 
trator William R. McComb. The Division 
played an important part in the economic 
stabilization program during World War 
II, and key officials and investigation staffs, 
stationed at strategic industrial points over 
the country, can again be directed to emer- 
gency duties in addition to their regular 
statutory activities in connection with the 
wage-hour laws. 

The Division’s staff was widely used by 
the War Labor Board in checking on the 
operations of wartime wage controls. It 
also carried out economic and industrial 
investigations and studies for the War Pro- 
duction Board, the Office of Price Admin- 
istration, the War Manpower Commission 
and the Army and Navy. As a rule, the 
investigations for war agencies were carried 
out simultaneously with regular investiga- 
tions for compliance with the Fair Labor 
Standards Act and the Walsh-Healey Act. 
Thereby, action was speeded up and ex- 
penses were saved. 

The Administrator cites this example: 
“When inequities in wage schedules devel- 
oped in certain shipyards, the Division 
undertook an experimental survey to deter- 
mine how best to control and direct the 
flow of manpower. This assignment was so 
successful that the War Manpower Com- 
mission called for additional surveys in 
other regions. Because of the continued 
success of such efforts, the Division’s activ- 
ities for the War Manpower Commission 
were extended to industries of many kinds 
throughout the country. This resulted in 
more than 20,000 investigations by wage- 
hour personnel for the War Manpower 
Commission.”"—W-H Release PR-274, August 
21, 1950. 
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T= to picket and actual peaceful 
picketing by labor unions to compel em- 
ployers to hire only union members are for 
an unlawful objective and are unlawful un- 
der the Taft-Hartley Act, the NLRB unan- 
imously held in two recent decisions. In 
cutting down the breadth of the Wadsworth 
Building Company case (81 NLRB, No. 127) 
the Board said it had assumed that peace- 
ful picketing was necessarily an expression 
of “views, arguments or opinion” within the 
meaning of Section 8 (c) of the act, but 
recent Supreme Court rulings have made it 
clear that the Thornhill doctrine is not so 
broad as it and others had supposed, and 
that peaceful picketing has aspects which are 
more than speech and which may be re- 
stricted at least where undertaken for an 
unlawful objective. This reasoning was ap- 
plied both in the Henry Shore case where a 
violation of Section 8 (b) (2) was alleged 
and the Juneau Spruce Corporation case 
where violations of Sections 8 (b) (2) and 
8 (b) (4) (D) were alleged. In the latter 
case the Board pointed out that since Sec- 
tion 8 (b) (4) (D) prohibits inducement or 
encouragement of employees only, requests, 
protests and threats to picket to compel the 
company to sign the hiring hall contract 
were lawful. However, the picketing of the 
company’s premises did induce and encour- 
age the mill and millyard employees to refrain 
from working and was unlawful under that 
section. Under Section 8 (b) (2), which 
prohibits a union from causing or attempting 
to cause an employer to discriminate against 
an employee in violation of stibsection (a) 
(3), threats to picket and actual picketing 
were violations (Henry Shore, 90 NLRB, 
No. 224, and Juneau Spruce Corporation, 90 
NLRB, No. 223). 


Labor Relations 


In a case involving a union which was 
picketing a store to advertise its claim that 
the employees there were not working under 
union conditions, a federal district court de- 
nied an injunction. The Regional Director 
of the NLRB had asked for a preliminary 
injunction under Section 10 (a) of the 
amended NLRA to restrain the union from 
violating Section 8 (b) (4) of the act by 
picketing a retail department store. The 
court pointed out that it would not effectuate 
the policies of the act to assert jurisdiction 
over the operations of a retail store making 
no out-of-state sales and that there was no 
reasonable cause for the petitioner’s belief 
that the act was being violated (Brown v. 
Retail Shoe and Textile Salesmen’s Union, 18 
Lagpor Cases § 65,917 (DC Cal.)). 

On the basis of several United States 
Supreme Court decisions, a California court 
recently ruled on a case of residence picket- 
ing. The court decided that it had the right 
to restrain a union involved in a labor dis- 
pute from peacefully picketing the residence 
of the employer, even though the legislature 
had not forbidden such picketing. No part 
of the employer’s business was conducted at 
the residence nor were any activities directly 
related to the business performed there 
(Zeeman v. Amalgamated Retail Employees, 
18 LABor CAseEs § 65,903 (Calif. Super. Ct.)). 

In two other state court decisions, a new 
aspect of the picketing technique was re- 
vealed—and branded unlawful. The em- 
ployer subjected to the picketing was the 
same in both cases—a bus company which 
operated in several states. The picketing 
local union was seeking to represent the bus 
company employees at an establishment in 
Texas. Other employees of the company, 
engaged in independent operations in other 
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States, including Oklahoma, were respec- 
tively represented by different local unions. 
The Texas union, in order to compel the 
company to recognize it as representative of 
the Texas employees, threw picket lines 
around the bus company’s premises in Okla- 
homa and other places outside of Texas. 


This situation prompted the employer to 
go to the courts for relief in both Texas and 
Oklahoma. The Texas court, which had juris- 
diction over the picketing union, held that such 
picketing outside of Texas was unlawful. 
The reasons: there was no dispute between 
the employer and the employees at the 
places picketed and the picketing was for the 
purpose of coercing the employer to recog- 
nize the Texas union as representative of 
Texas employees. Therefore, this court re- 
strained the union from picketing in Okla- 
homa and other places outside of Texas. 

The Oklahoma court, on its part, held that 
the anti-injunction provisions of the Okla- 
homa statutes were not applicable to this 
situation, because there was no trade dis- 
pute between an employer and employees at 
the location of the picketing; the dispute in- 
volved an independent operation in Texas. 
It also decided that the picketing was 
unlawful because it had been prohibited by 
the Texas court’s injunction. In the absence 
of conflicting state policies, the Oklahoma 
court ruled that comity required the recog- 
nition of the decision of the Texas court 
(Santa Fe Trail Transportation Company v. 
International Brotherhood of Teamsters, 18 
Lasor Cases { 65,900 (Texas), 18 Lanor 
Cases { 65,901 (Oklahoma)). 


BUILDING INDUSTRY AND NLRB 
JURISDICTION .. . Only where in- 
terference with the operations of the local 
construction industry would have a direct 
and substantial effect on interstate com- 
merce will the NLRB exercise its author- 
ity to take jurisdiction in cases involving 
contractors or other employers in the in- 
dustry. The Board set forth this policy 
criterion in refusing to assert jurisdiction 
over the operations of a general contractor 
who constructed six residences valued at 
approximately $90,000 in one year and 
purchased about sixty per cent of the 
$20,000 worth of materials he used on the 
projects from local suppliers of interstate 
goods. The subcontractors on the projects 
also purchased their supplies locally, al- 
though many of the materials they used 
originated outside the state. Although 
the over-all scope of the building industry 
is extensive, the Board said that a policy 
of considering the total volume of business 
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in the industry in determining whether 
or not the NLRA applies to an individual 
employer would mean that many local 
businesses, such as the corner grocery, 
the neighborhood drugstore and the local 
restaurant, would fall within the Board’s 
jurisdiction. Each of these businesses is 
part of an industry which in aggregate 
has a substantial effect upon interstate 
commerce. The Board therefore invokes 
its administrative discretion to assert or 
decline jurisdiction on a case-to-case basis, 
asserting jurisdiction where it believes 
that the particular circumstances point to 
a direct and substantial effect on com- 
merce, even when the operations involved 
are, in isolation, intrastate (William G. 
Churches, 90 NLRB, No. 66). 


An association of building contractors 
who performed ninety per cent of all the 
industrial and commercial construction in 
the Buffalo, New York area was held 
to be engaged in operations affecting in- 
terstate commerce. Consistent with its 
policy in representation cases, the Board 
declared that it was immaterial that each 
employer member of the association might 
not, individually, do enough interstate 
business to bring it within the scope of 
the NLRA. Since the members did a 
total annual business of approximately 
$20,000,000, of which $2,000,000 represented 
interstate purchases of materials,~ and 
since the allegedly illegal contract, on 
which the unfair labor practices in the 
case were based, was negotiated by the 
association on behalf of all the members, 
it was apparent, the Board said, that the 
enterprise had a “substantial effect” upon 
interstate commerce (Carpenter and Skaer, 
Inc., 90 NLRB, No. 78). 


JURISDICTIONAL STRIKES ... Un- 
der Section 10 (k)—the jurisdictional- 
dispute procedure provision of the 
Taft-Hartley Act—the Board does not 
need to make a finding that a union has 
violated Section 8 (b) (4) (D), which 
outlaws jurisdictional strikes, before it 
can take the case. It is sufficient, the 
Board said in a recent case, if the regional 
director has reasonable grounds to believe 
that the union has violated that séction. 
In a case involving locals of the Inter- 
national Fur and Leather Workers Union 
(CIO) and the International Brother- 
hood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America 
(AFL), members of the Fur Workers 
refused to touch goods hauled through 
a plant by a member of the Teamsters 
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Union, both unions having contracts 
covering certain workers at the plant. In 
deciding that the Fur Workers’ members 
had the right to haul the goods, since 
their working conditions were more 
closely related to those of the maintenance 
employees than to those of the outside 
truck drivers, the Board took the case 
without first making a determination that 
an unfair labor practice did exist. The 
regional director had found reasonable 
grounds to indicate such violation, which 
was sufficient under Section 10 (k). 
Worthy of note in this decision was the 
Board’s refusal to follow an arbitration 
award previously made which had given 
the work to members of the Teamsters’ 
Union (Winslow Brothers & Smith Com- 
pany, 90 NLRB, No. 188). 


An employer was struck by the Sheet 
Metal Workers Union when the former 
hired two members of the union but paid 
them at lower rates, according to an 
agreement with the Grain Millers Union, 
with whom the employer had a bargaining 
contract. The employer hired two non- 
union replacements who subsequently 
joined the Grain Millers. The employer 
claimed that the continuation of the strike 
constituted an unlawful ‘jurisdictional 
strike. The Board held, however, that 
such a strike was one for the lawful ob- 
jective of increased wage rates, and it 
therefore quashed the notice of hearing 
(Albers Milling Company, 90 NLRB, No. 
174). 


UNILATERAL ACTION BY _ EM- 
PLOYER .. . In view of past negotia- 
tions, the submission of lease agreements 
by an employer to employees who lived 
in company houses, without prior con- 
sultation with the union, did not con- 
stitute a violation of bargaining obliga- 
tions according to a trial examiner, who 
was sustained by the NLRB. The em- 
ployer owned fifty-nine housing units 
which were rented to the employees at 
a very low rental and, prior to April 2, 
1949, without leases. Since the union had 
agreed in previous negotiations to elimi- 
nate housing and utility charges from the 
scope of the proposed contract, the em- 
ployer had reason to believe that the 
union did not consider the leasehold terms 
a bargainable issue, so that its action in 
submitting leases to its employee-tenants 
was not in itself a violation of the act. 
However, when the union did raise the 
issue in a bargaining conference, contend- 
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REFUSAL TO BARGAIN 


ing that the lease materially changed the 
wage and income picture, the employer 
was on notice of the union’s desire to 
bargain concerning the lease arrange- 
ments. Employer’s flat refusal to do so 


was unlawful (Elgin Standard Brick Manu- 
facturing Company, 90 NLRB, No. 183). 


A delay 
of three months by the employer in sub- 
mitting a proposed contract for collective 
bargaining purposes was not in itself suf- 
ficient to indicate a refusal to bargain, the 
NLRB has held. On January 4, 1949, 
the international representative of the 
UAW submitted a copy of a proposed 
contract to the employer, who acknowl- 
edged receipt of the proposed contract 
and advised the union that it was impos- 
sible at that time to set a date for a 
negotiation meeting. “[We must] do a 
considerable amount of research regard- 
ing the legality of the present labor laws 
and regulations so that we may present 
you with a counter contract.” On April 6, 
1949, the employer sent a copy of its pro- 
posed contract to the chairman of the 
union’s bargaining committee. Since the 
employer had never previously bargained 
with a union and the union’s proposed 
contract contained union-shop and check- 
off provisions, the Board sustained the 
trial examiner’s finding that there was 
merit to the employer’s assertion of need- 
ing time to acquaint itself with the pres- 
ent labor law, and dismissed the complaint 
(Accurate Threaded Products Company, 90 
NLRB, No. 191). 


A combination of several of any of the 
following factors was held as evidence of 
a refusal to bargain: (1) failure to fur- 
nish the union with a list of employees 
and their merit ratings, (2) a unilateral 
wage increase while negotiations were 
still pending, (3) the unilateral change of 
an employees’ benefit plan, (4) a uni- 
lateral wage cut announced the day after 
an election, (5) the insistence on making 
an international a signatory to the con- 
tract, (6) the insistence on the inclusion 
of a performance bond, (7) the failure 
to vest sufficient authority in the sole 
negotiator and (8) a demand for drastic 
changes at a late stage in the bargaining 
process (Montgomery Ward & Company, 90 
NLRB, No. 180; Standard Generator Serv- 
ice Company, 90 NLRB, No. 131; Atlanta 
Broadcasting Company, 90 NLRB, No. 137). 


However, the fact that an employer and 
a union were unable to get any further 
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than a discussion of the first issue con- 
sidered in a bargaining conference did 
not mean that the employer refused to 
bargain, because it was obvious to both 
parties that neither would compromise its 
position on that issue. The statements by 
the employer at the start of the bargain- 
ing to the effect that he would consider 
and answer the union’s proposals were 
not promises to present counterproposals 
and did not alter the Board’s conclusion 
that there was no proof that the employer 
had refused to bargain (Collins Baking 
Company, 90 NLRB, No. 135). 


When an impasse is reached, an employer 
is no longer under an obligation to bar- 
gain. However, since a strike effects a 
sufficient change of circumstances to break 
the impasse, a refusal to resume negotia- 
tions after the strike was unlawful even 
though the.union did not indicate that it 
would recede from any of its previous 
demands. The uwnion’s alleged loss of 
majority during the strike was no justi- 
fication for the employer’s refusal to 
bargain since the refusal occurred during 
the certification year. The fact that a 
majority of the employees continued to 
work during the strike and the fact that 
a number of the strikers had been re- 
placed did not justify the employer in 
questioning the union’s majority status at 
that time (Borchert, 90 NLRB, No. 145). 


HIRING HALLS IN CONSTRUCTION 


INDUSTRY  .. . Hiring hall contracts 
in the building and construction industry 
which expressly provide that there will 
be no discrimination against nonunion 
workmen will not be challenged by the 
General Counsel of the NLRB even though 
no union-security election has been held. 
This policy was set forth in a release is- 
sued by the General Counsel, Robert N. 
Denham, in which he expressed his opin- 
ion that hiring halls of this character, 
which are committed to nondiscrimination 
in precise language and are conducted 
without discrimination, are not in viola- 
tion of the Taft-Hartley Act in their gen- 
eral operations. However, he pointed out 
that this type of contract must be dis- 
tinguished from hiring hall contracts which 
do not contain a commitment against dis- 
crimination. As long as the failure of any 
union member to maintain good standing 
in the union is based upon failure to pay 
dues and fees, Mr. Denham does not be- 
lieve that it would effectuate the policies 
of the act to entertain a charge based on 
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action under an unauthorized union-shop 
agreement. The NLRB had previously 
announced that no exemptions from the 
union-shop election rules would be made 
in favor of the building and construction 
industry. However, since the General 
Counsel has final authority on issuing or 
refusing to issue complaints, the Board 
will have no opportunity to rule on par- 
ticular cases if the General Counsel ad- 
heres to the policy of refusing to entertain 
charges based on action under unauthor- 
ized union-security agreements (Release 
of NLRB General Counsel, No. 1). 


LIBEL—EMPLOYER v. UNION ... 


An employer need not sit idly by and 
permit a union to distribute on company 
property literature containing insulting 
and defamatory statements about company 
officers and supervisory personnel. The 
Court of Appeals for the Fourth Circuit 
set aside a decision of the NLRB which 
held that an employer engaged in an un- 
fair practice by prohibiting distribution 
of such literature on company property. 
The court ruled that an employer has a 
right to maintain order, efficiency and 
discipline among its employees, and may 
prohibit union conduct destructive. thereof 
in order to accomplish that result. In 
this case, the insulting statements in the 
union newspaper were of such a nature 
as to breed disrespect for the manage- 
ment of the company. The employer did 
not have any general rule prohibiting dis- 
tribution of literature on its property but 
had in fact permitted distribution of the 
union newspaper without molestation for 
a number of years. The NLRB had ad- 
mitted the disruptive tendency of the pub- 
lished statements but had found the 
prohibition of distribution unfair because 
no proof had been offered that the litera- 
ture had actually affected discipline or 
efficiency. In setting aside the order of 
the Board, the court held that proof of 
actual effect was unnecessary, that the 
employer had no duty to warn or consult 
with the union before taking such protec- 
tive action, and that the prevention of 
distribution was not an interference with 
freedom of speech under the circum- 
stances. It was concluded that the em- 
ployer does not have a right to exercise 
censorship over union publications, but 
that the employer may, at its peril, pre- 
vent the distribution of literature believed 
to be insulting and defamatory. If the 
literature is actually of that nature, then 
the employer is not guilty of an unfair 
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labor practice. If the literature is not 
actually insulting and defamatory, then 
prevention of its distribution is unfair 
(Maryland Drydock Company v. NLRB, 
18 LaBor CASEs § 65,912). 


LIBEL—UNION MEMBERS v. UNION 
.. . A letter, written by an officer of one 
union to an officer of another, containing 
a statement that certain former members 
of the first union had engaged in dual 
unionism and_ strikebreaking activities, 
together with a suggestion that these in- 
dividuals might seek employment in the 
industry in which the second union oper- 
ates, tends to injure the former members 
in their efforts to secure employment and 
is libelous in itself without proof of special 
injury (Arnold v. National Union of Marine 
Cooks, 18 LaBor Cases { 65,890). 


Two union members sued a union officer 
who, in reporting a disciplinary proceed- 
ing against them in the union’s magazine, 
said they “entered the office of Local 
No. 25 and brutally assaulted one of the 
business agents . . a man old enough 
to be their father.” The court held that 
union publications enjoy a conditional or 
qualified privilege when reporting infor- 
mation on union proceedings. However, 


if malice is involved, the privilege is lost, 
along with protection from libel. The 
union officer was exonerated (Sheehan 
v. Tobin, 18 Laspor Cases { 65,895). 


FOREMAN .AS UNFAIR LABOR 


PRACTICE STRIKER ... A foreman 
who struck in sympathy with unfair labor 
practice strikers was entitled to the same 
remedy as the other unfair labor practice 
strikers and was ordered to be reinstated. 
The employer did not base its treatment 
of the foreman upon the fact that he was 
a supervisory employee but dealt with 
him in exactly the same manner in which 
it dealt with the other unfair labor prac- 
tice strikers, thereby discriminating against 
him as well as the others strikers (Cum- 
mer-Graham Company, 90 NLRB, No. 114). 


UNITED MINE WORKERS OF AMER- 


ICA .. . The union-shop contract ob- 
tained by the United Mine Workers 
Union without a prior authorization elec- 
tion held by the NLRB was again held 
illegal, and a strike to compel adoption 
of such contract was ruled to be an unfair 
coercion of employer discrimination in 
violation of Section 8 (b) (2) of the 
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amended National Labor Relations Act. 
The Court of Appeals for the District of 
Columbia, in a brief opinion which simply 
approved the conclusions reached by the 
Board, enforced the NLRB order previ- 
ously issued against the union. The union 
was ineligible to participate in a union- 
shop authorization election under Section 
9 (e) (1) of the amended act inasmuch 
as its officers had not complied with the 
non-Communist affidavit provisions o} 
Section 9 (h). Since the contract was 
not approved in. such election, its adoption 
was unlawful discrimination against non- 
members of the union. A strike in which 
the union engaged for the purpose of 
compelling the employer to sign the 
union-shop contract was, therefore, coer- 
cion of employer discrimination in viola- 
tion of Section 8 (b) (2) (J/nternational 
Union, UMW v. NLRB, 18 Lazsor Cases 
{ 65,881). 


The reinstatement of Lloyd H. Sidener, 
president of a Canton, Illinois local of 
the United Mine Workers, together with 
reimbursement for any wages he lost as 
a result of his illegal discharge, was 
ordered by the National Labor Relations 
Board. The union official had been dis- 
charged following the 1950 coal strike, 
when members of his union refused to go 
back to the pits as long as he was still on 
the job. Sidener’s union had accused him 
of dual unionism and fined him $50,000 
as a result of his attempts to hold an 
organization meeting to discuss the re- 
turn of the miners to work, following an 
injunction issued by Judge Keech of the 
United States District Court at Wash- 
ington, D. C. Other provisions of the 
Board’s order were: (1) that the local 
cease and desist from causing the com- 
pany to discriminate against its employees 
in any way, including demanding or strik- 
ing in support of payment of the $50,000 
fine levied against Sidener; (2) that both 
the union and the company reimburse 
Sidener jointly and severally for any 
wages lost as a result of the discharge; 
(3) that the union desist from causing any 
other employer to discriminate against 
employees because of their union ac- 
tivities; (4) that the company cease and 
desist from interfering with, restraining 
or coercing Sidener or any of its other 
employees in the right to exercise or 
refrain from exercising the rights guar- 
anteed the workers under Section 7 of the 
NLRA. The Board’s order was issued in 


979 





ogyepetete re Bais 


accordance with a stipulation of settle- 
ment agreed to by the company and the 
union. The parties also agreed that the 
Board may petition the United States 
Court of Appeals for a decree enforcing 
the order (United Electric Coal Companies, 
NLRB Cases Nos. 13-CA-497 and 
13-CB-90). 


UNIONS AND ANTITRUST LAWS 


. . . Labor organizations may run afoul 
of state antitrust laws if they depart from 
customary labor activities by attempting 
to control the supply and prices of com- 
modities produced by union members. 
Pursuant to a collective bargaining agree- 
ment, union fishermen operating out of 
ports in Massachusetts, were paid for 
each fishing voyage a fixed percentage of 
the price received for the fish caught 
on the voyage. Accordingly, their in- 
come depended to a large extent on the 
price of fish. In order to maintain the 
income of its members, the union adopted 
rules and practices to control the amount 
of fish offered for sale and the price at 
which fish were sold. Because virtually 
all the fishermen in the state were mem- 
bers of the union, these measures proved 
effective. The Attorney General of Massa- 
chusetts brought suit against the uniom for 
injunctive relief against practices alleged to 
be illegal under both the common law relat- 
ing to monopolies and the antitrust laws 
of the state. An injunction was granted, 
as reported at 13 Laxpor Cases 64,031, 
and was upheld on appeal by the Su- 
preme Judicial Court of Massachusetts. 
That court ruled that the union activities 
amounted to a common-law monopoly 
and a combination in restraint of trade in 
violation of the Massachusetts statutes. 
Such activities were held not to be a 
customary action on the part of unions 
for the promotion of their members’ inter- 
ests but a characteristically monopolistic 
restraint of trade. The court rejected the 
union’s contention that the state antitrust 
laws were inapplicable because interstate 
commerce was involved (Commonwealth 
v. McHugh, 18 Lapor Cases § 65,904). 


In New York an employer was denied 
an injunction restraining a union from 
interfering with its business by prevent- 
ing union members from working for the 
employer. The court of appeals held that 


it was irrelevant that the union repre- 
sented all the available manpower in the 
industry since the state antimonopoly 
laws did not apply to activities of labor 
unions. Had the lower court specifically 
found that the union engaged in coercion, 
blacklisting and circulating statements 
about the employer’s incapacity to fulfill 
contracts, the injunction would have been 
granted. The case was remanded because 
specific findings had not been made 
(Rochette & Parsini Corporation  v. 
Campo, 18 LaBor CASEs § 65,905 (N. Y. 
Ct. of App.)). 


NEW VOTING PROCEDURE FOR 


PROFESSIONALS .. . In a new 
voting procedure set up by the NLRB, 
professional employees were asked to vote 
twice on the ballot to determine whether 
or not they wished to be included in a 
large unit with nonprofessionals and to 
indicate which union, if either, they 
wished to represent them. If a majority 
of the professionals voted “yes” to the 
first question, showing their desire to be 
included in the large unit of all research 
and engineering employees, they would 
be so included, and their votes on the 
second question would be counted together 
with the votes of the other employees to 
decide the representative for the whole 
research unit. However, if a majority of 
the professionals voted against inclusion, 
they would not be included in the large 
unit and their votes would be separately 
counted to decide which union, if either, 
they wished to represent them in a sep- 
arate professional unit. There was no 
indication that either union would be un- 
willing to represent the professional em- 
ployees separately. This procedure was 
necessary, since under Section 9 (b) (i) 
of the NLRA, the Board is prohibited 
from including professional employees in 
a unit with employees who are not profes- 
sional unless a majority of the profes- 
sional employees vote for inclusion in such 
a unit. In this case there were nine 
professional employees, including the 
senior draftsmen, and fifteen nonprofes- 
sional employees, who could constitute an 
appropriate large unit, two separate units 
or one unit limited to nonprofessionals, 
depending on the results of the election 
(Sonotone Corporation, 90 NLRB, No. 178). 


The Report of the Joint Committee on the Economic Report of last June 
included a list of corporations by size, as of the end of 1949. First in size of 
assets was New York State; first in revenues was General Motors; and first in 
number of employees was American Telephone and Telegraph Company. 
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attitude must first evidence it themselves 
in their public writings and avoid dema- 
goguery of the type shown in the criticized 
article. 

EuGENE B. SCHWARTZ 
CLEVELAND, OHIO 


Sir: 


Recently you réceived a letter criticizing 
my essay on “Has Labor Legislation 
Reached Maturity?” A copy of this letter 
has been sent to me and I welcome the 
opportunity of replying to it. Frankly, I 
must confess that I was rather pleased to 
find some adverse comment coming from a 
source generally associated with reactionary 
management groups. I had been taken to 
task by some of my friends in the labor 
movement for what they considered the 
too moderate tone of my essay and I was 
beginning to feel that perhaps they were 
correct. The present criticism tends to per- 
suade me that my appeal for a balanced 
view may have been better done than I had 
hoped originally. 


It would be fruitless for me to dispute 
differences of opinion concerning the pres- 
ent act and the Wagner Act with anyone. 
Nevertheless, nothing in the instant criticism 
has in any way changed my conclusion con- 
cerning certain intemperate features of the 
present act and the need for a mature ap- 
proach to its amendment. To my mind, the 
Pipe Machinery case illustrates this neces- 
sity most dramatically. It is noteworthy 
that my critic, who played such a leading 
role in this case, makes no defense of the 
tactics or of those sections of the law which 
were used to break the union which repre- 
sented the company’s employees. The de- 
struction of this union, as well as _ the 
elimination of employees who had served 
their employer faithfully for many years, 
shocked the people of northeastern Ohio. 
It is the kind of procedure that is reminis- 
cent of the last century and is the kind of 
thing that is no longer generally compatible 
with our present social mores. 


This letter will attempt a more complete 
account of the facts and the law underlying 
this case than the original essay could sup- 
ply. The decision of the National Labor 
Relations Board in this matter may be 
found in 2 CCH Lapor Law Reports (4th 
Ed.) § 8266 (October 21, 1948). 


The International Union of Machinists 
had represented the employees of the Pipe 
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Machinery Company in Cleveland, Ohio, 
for many years. The union engaged in an 
economic strike and was met by the hiring 
of a strikebreaker for every striker on the 
picket line. From among the strikebreaking 
group there was created an independent 
union which petitioned the National Labor 
Relations Board for an election. The elec- 
tion was conducted and 148 ballots were 
cast, seventy-four by the striking group and 
seventy-four by their replacements. Each 
ballot of the striking group was discarded 
by the Board while every ballot of the men 
who had replaced the strikers was allowed. 
The Board stated: “It is our duty to ad- 
minister the law as written, not to pass 
upon the wisdom of its provisions.” As a 
result the union was completely broken and 
the strike eventually became a nullity. 

The Board decision was issued just before 
the 1948 election and created widespread 
discussion. To labor union members it gave 
fuel to their fear that the Taft-Hartley Act 
would become an instrument of “union- 
busting” employers and it undoubtedly had 
an effect upon their ballots. The only com- 
ment heard by the writer from any manage- 
ment representative was to the effect that it 
was a “dirty trick” for the National Labor 
Relations Board to publish its decision prior 
to the election. 

The sections Of the act which were used 
and which are available to those who wish 
to follow the pattern of this case are Sec- 
tions 9 (c) (1) (A) and 9 (c) (3). 

ae: Bs ss 

“(c) (1) Whenever a petition shall have 
been filed, in accordance with such regula- 
tions as may be prescribed by the Board— 


“(A) by an employee or group of em- 
ployees or any individual or labor organiza- 
tion acting in their behalf alleging that a 
substantial number of employees (i) wish to 
be represented for collective bargaining and 
that their employer declines to recognize 
their representative as the representative de- 
fined in Section 9 (a), or (ii) assert that the 
individual or labor organization, which has 
been certified or is being currently recog- 
nized by their employer as the bargaining 
representative, is no longer a representative 
as defined in Section 9 (a); or 

“(B) by an employer, alleging that one 
or more individuals or labor organizations 
have presented to him a claim to be recog- 
nized as the representative defined in Sec- 
tion9 (a); ... 
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“(3) . . . Employees on strike who are 
not entitled to reinstatement shall not be 
eligible to vote. . . .” 

The “union-busting” procedure may be 
outlined briefly thus: 


(1) In the event of an economic strike, 
replace the strikers with strikebreakers 
whose economic interest must necessarily 
be antagonistic to the continued existence 
of the union (Section 9 (c) (3)). 


(2) Create an independent union, or a 
committee, or secure an individual to rep- 
resent the strikebreaking group (Section 
9 (c) (1) (A)). 

(3) The employer or any of the above- 
mentioned individuals or groups files a 
petition with the NLRB (Section 9 (c) 
(1) (A) or 9 (c) (1) (B)). 

(4) The Board will bar strikers from 
voting and their union will be eliminated 
(Section 9 (c) (3)). 


There are also available to those who 
desire to employ the act additional weapons 
in Sections 8 (b) (4) (C) and 10 (1). Their 
pertinent language reads as follows: 


“It shall be an unfair labor practice for 
a labor organization or its agents 
to engage in . . . a strike or a concerted 
refusal in the course of their employment 
to use, manufacture, process, transport, or 
otherwise handle or work on any goods, 
articles, materials, or commodities or to 
perform any services, where an object 
thereof is: (C) forcing or requiring 
any employer to recognize or bargain with 
a particular labor organization as the rep- 
resentative of his employees if another labor 
organization has been certified as the rep- 
resentative of such employees under the 
provisions of Section 9.” 

“Whenever it is charged that any person 
has engaged in an unfair labor practice 
within the meaning of paragraph (4) (A), 


(B), or (C) of section 8 (b), the preliminary 
investigation of such charge shall be made 
forthwith and given priority over all other 
cases except cases of like character in the 
office where it is filed or to which it is 
referred. If, after such investigation, the 
officer or regional attorney to whom the 
matter may be referred has reasonable 
cause to believe such charge is true and 
that a complaint should issue, he shall, on 
behalf of the Board, petition any district 
court of the United States (including the 
District Court of the United States for the 
District of Columbia) within any district 
where the unfair labor practice in question 
has occurred, is alleged to have occurred, 
or wherein such person resides or transacts 
business, for appropriate injunctive relief 
pending the final adjudication of the Board 
with respect to such matter. Upon the filing 
of any such petition the district court shall 
have jurisdiction to grant such injunctive 
relief or temporary restraining order as it 
deems just and proper, notwithstanding any 
other provision of law. Pn 

Thus, if an individual, committee or “in- 
dependent union” is certified by the NLRB 
as the winner of the election, from which 
the strikers are barred, the striking union 
must immediately cease its strike (Section 
8 (b) (4) (C)) under penalty of prosecution 
for committing unfair labor practices and 
under the threat of injunction by the Gen- 
eral Counsel of the NLRB (Section 10 (1)). 


In addition, if little errors in strategy 
occur, such as may happen when the strike- 
breaking group of employees misses its cue 
and votes “no union” instead of for the 
“independent,” then the result is not altered 
because Section 9 (3) provides that there 
shall be no election for another year, which 
is another technique for completely frustrat- 
ing the original union. 


Louts S. BELKIN 
Akron, OHIO 





LABOR LAW IN THE MAKING—Continued from page 920 








The House of Representatives voted fav- 
orably on the conference report of the Social 
Security Bill on August 16, and the Senate 
accepted the report the following day, despite 
administration pleas for rejection of the 
Knowland amendment. This amendment re- 
vises the procedures under which the Secretary 
of Labor is to determine whether states are 
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meeting federal requirements in their un- 
employment insurance laws and restricts the 
Secretary’s power to withhold unemploy- 
ment compensation funds from states when 
he questions whether the compensation sys- 
tem in a state conforms with federal stand- 
ards. It has been designed to allow the 
states time to appeal the Secretary’s deci- 
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sion to the highest judicial authority given 
jurisdiction under state law. The confer- 
ence report states that the amendment is 
only a stop-gap measure to remain in effect 
until the next session of Congress can ascer- 
tain the desirability of permanent legislation. 

Those opposed to the amendment feel 
that the states will be able to take advan- 
tage of the new restrictions to use unem- 
ployment insurance for their own ends. It 
has also been pointed up that the amend- 
ment is extraneous to the bill, having to do, 
not with old-age insurance, but with unem- 
ployment compensation. 


A motion was made in the House to re- 
commit the bill to conference with instruc- 
tions for the House conferees to insist upon 
the deletion of the Knowland amendment 
and to vote to reinsert the House perma- 
nent-and-total-disability-benefits provisions 
which had been rejected by the conferees. 


The report passed the House, however, by 
a vote of 374 to 1. It was approved in the 
Senate by a voice vote. The Social Security 
Bill, as amended, now provides for extension 
of coverage to employees of federal reserve 
banks and certain publicly owned transit 
systems. Employees of nonprofit organi- 
zations are excluded unless the employer 
certifies that it desires coverage and at least 
two thirds of its employees concur in the 
filing of the certificate. 


The tax-rate schedule now stands as fol- 
lows: 1% per cent for 1950 to 1953, two per 
cent for 1954 to 1959, 2% for 1960 to 1964, 
three per cent for 1965 to 1969 and 3% for 
1970 and thereafter. The rate for self-em- 
ployed is 1% times the rate for employees. 


State Legislation 


Colorado is the only state presently in 
session; it convened in special session Au- 


gust 21. Alabama, Louisiana and Michigan 
were in special session this month, and 
Massachusetts, which had been in regular 
session since January 4, finally adjourned 
August 19. 


® Age Discrimination ... The Massa- 
chusetts fair employment practice law has 
been amended to make it unlawful to dis- 
criminate against persons between forty- 
five and sixty-five years of age, in their 
employment or in regard to their obtain- 
ing employment, because of their age. 
The law already prohibited discrimination 
because of race, color, religious creed, 
national origin or ancestry (Chapter 697, 
Laws 1950, approved August 1, 1950.) 


Labor Law in the Making 


e Civil Defense . . . The Governor of 
Massachusetts became, potentially, the 
most powerful man in the United States 
on July 20, with the passage of Massa- 
chusetts H. B. 2738. The new bill, “An act 
to provide for the safety of the Common- 
wealth during the existence of an emer- 
gency resulting from disaster or from 
hostile action,” gives the Governor, the 
power to “take possession of any 
land or building, machinery or equipment ; 

.. of any ...vehicles . . . any pro- 
visions for man or beast, and any fuel . . . 
which may be necessary or convenient for 
the use of the military or naval forces of 
the commonwealth or of the United States, 
or for the better protection or welfare of 
the commonwealth or its inhabitants as 
intended under this act.” 

The Governor is given power to “take 
any measures which he may deem proper 
to carry into effect any request of the 
President of the United States for action 
looking to the national defense or to the 
public safety.” In addition, the Governor 
“shall have and may exercise any and all 
authority over persons and property, nec- 
essary or expedient for meeting said state 
of emergency.” This last-named power 
includes authority relative to health and 
safety, devices of communication, public 
utilities, Sunday travel, labor on Sundays 
and legal holidays and “the suspension of 
the operation of any statute, rule or regu- 
lation which affects the employment of 
persons within the commonwealth when, 
and at such times as such suspension be- 
comes necessary in the opinion of the 
governor to remove any interference, delay 
or obstruction in connection with the pro- 
duction, processing or transportation of 
materials which are related to the prose- 
cution of war or which are necessary 
because of the existence of a state of 
emergency.” 

The law also gives special powers to 
the director of civil service and provides 
for civil defense of “political subdivisions” 
of the state (Chapter 639, Laws 1950). 


In Rhode Island, a similar law dele- 
gates emergency power to the Governor 
and to a “State Council of Defense” 
which shall be created by the Governor 
“in time of public need.” The council 
shall have power to “supervise and direct 
investigations, and report to the governor 
with recommendations for legislation or 
other appropriate action as it may deem 
necessary, with respect to the following 
matters in so far as they are or may be 
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related to defense.”” Among those matters 
named are production and manufacturing 
facilities, labor supply and training, labor 
relations, consumers and consumer pro- 
tection and industrial materials and fa- 
cilities (State Emergency Defense Act of 
1950, approved July 31, 1950). 


Future Legislation . . . The Massachu- 
setts Joint Committee on Ways and Means 
has been ordered to investigate and study 
labor measures pertaining to the extension 
of workmen’s compensation to farm labor- 
ers, domestic servants and persons em- 
ployed by telephone companies subject to 
the federal communications act; the regu- 
lation of work hours of certain persons 
employed by the commonwealth; the re- 
view of wage orders; and further investi- 
gation and study by a special commission 
relative to the employment security law 
(H. B. 2721, adopted July 18, 1950). 


@ Labor Relations . . . Alabama’s “little 
Taft-Hartley Act,” enacted last year, 
which pertains only to Wilcox County, 
has been declared invalid by the Attorney 
General of that state because it vests ad- 


ministrative authority in a judge, thus 
violating the constitutional requirement 
for separation of legislative, judicial and 
executive powers. The act provided for 
administration by the state circuit judge 
for the district, who could go to the state 
supreme court for injunctions and other 
means of enforcement. 


® Picketing of Courts ... A new Louisiana 
statute makes it unlawful to picket the 
courts or buildings or residences of judges 
or court officers with the intent of inter- 
fering with the administration of justice. 
The use of sound trucks or similar devices 
or the making of other démonstrations 
for the same purpose is also unlawful 
(H. B. 355, approved July 1, 1950). 


e Wage-Hour Exemption for Female Exec- 
utives . . . The law . ing to maxi- 
mum hours, minimum wages and condi- 
tions of labor for female persons in 
Louisiana has been amended to provide a 
general exemption from its provisions in 
favor of females who occupy an executive 
status (Act 466, Acts 1950, approved 
July 8, 1950). 





Union Elections in Pennsylvania 


In a recent bulletin of the Bureau of 
Business Research of Pennsylvania State 
College—Certifying a Bargaining Agent Under 
the Pennsylvania Labor Relations Act—Alice 
Warne of the bureau staff has made a com- 
parison of the provisions of the state and 
federal acts governing the election of bar- 





Pennsylvania Labor Relations Act 


gaining representatives. Since the state labor 
relations board lacks authority to investigate 
and certify employee representatives in a 
company coming under the jurisdiction of 
the National Labor Kelations Board, only 
those companies which are local in nature 
are affected by the state labor relations 
act. The comparison of the election provi- 
sions is reprinted below: 


National Labor Relations Act 


Employee Rights 


Employees have the right to self-organ- 
ization, to form, join or assist labor organ- 
izations, to bargain collectively through 
representatives of their own choosing and 
to engage in concerted activities for the 
purpose of collective bargaining or other 
mutual aid or protection. 

The closed shop is still valid in Penn- 
sylvania. (Section 5.) 


The same provision appears in the Na- 
tional Labor Relations Act, as amended, 
but employees have the right to refrain 
from these activities except to the extent 
that such right may be affected by a valid 
union-shop agreement. Thus the closed 
shop is outlawed and conditions are speci- 
fied under which the union shop is per- 
mitted. (Sections 7, 8 (a) (3).) 


Bargaining Agent 


Bargaining representatives chosen by a 
majority of employees in an appropriate unit 
represent all employees in that unit. The 
right to present grievances to the employer 
at any time is reserved to individual em- 


ployees or groups of employees. (Section 


7 (a).) 
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The same provision appears with the fur- 
ther requirements that the bargaining agent 
must be given a chance to be present at 
the adjustment and that the adjustment 
must be consistent with the collective bar- 
gaining agreement currently in effect. (Sec- 
tion 9 (a).) 
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Bargaining Unit 


The labor relations board has authority 
to determine appropriate units subject to 
the following restriction: 

A craft unit must be designated as ap- 
propriate if a majority of employees in that 
particular craft desire it. (Section 7 (b).) 

There are no provisions in the Pennsyl- 
vania law similar to the restriction on units 
for professional employees and plant guards 
found in the federal law. 

The Pennsylvania act is silent as to the 
status of supervisors; but the PaLRB fol- 
lows the NLRB policy of excluding them 
from appropriate bargaining units. (Penn- 


sylvania Labor Relations Board Ninth Annual 
Report (1945), p. 12.) 


The NLRB determines appropriate units 
subject to the following restrictions: 

(1) A craft unit cannot be considered 
inappropriate on the ground that the Board 
previously established a different unit, un- 
less a majority of employees in the craft 
unit vote against separate representation. 
(Section 9 (b).) 

(2) Extent to which employees have or- 
ganized is not controlling. (Section 9 (c) 
(5).) 

(3) No unit is appropriate if (a) it in- 
cludes both professional and nonprofession- 
al employees, unless a majority of the 
professional workers vote for inclusion in 
the unit, or (b) it includes both plant guards 
and other workers. (Section 9 (b).) 

The NLRA specifically excludes super- 
visors from its definition of “@&mployee.” 
Hence, the protection of the act is not ex- 
tended to their organizational activities. 
(Section 2 (3).) They are therefore ex- 
cluded from appropriate bargaining units. 


Union Qualifications 


No similar provision. 


No similar provision. 


A union cannot qualify to represent a 
unit of plant guards if that union admits 
to membership employees other than guards 
or if it is affiliated with such an organiza- 
tion directly or indirectly. (Section 9 (b).) 

Before the national Board can investigate 
a question of representation raised by a 
labor organization, or entertain a petition 
for a union-shop election, that labor organ- 
ization must have filed with the Secretary 
of Labor an annual report required by the 
act. Non-Communist affidavits must also 
have been filed by (1) each officer of the 
labor organization and (2) the officers of 
any national or international with which 
it is affiliated. (Sections 9 (f), (gz) and (h).) 


Investigations 


The Pennsylvania board may make an in- 
vestigation whenever a question of repre- 
sentation arises. The board shall investigate 
a controversy upon the request of (1) a 
labor organization, (2) a “fair” employer or 
(3) any group of employees in an appro- 
priate unit representing by petition thirty 
per cent or more of the employees in that 
unit. (Section 7 (c).) 

The Pennsylvania law makes no provi- 
sion for decertification proceedings. 

In making an investigation of representa- 
tives, the board verifies that there is a valid 
question of representation and that there 


Labor Law in the Making 


The national Board shall make an in- 
vestigation whenever a petition is filed ac- 
cording to its regulations by (1) an 
employee, (2) a group of employees or (3) 
any individual or labor organization acting 
on théir behalf. 

This petition must either (a) allege that 
a “substantial number” of employees wish 
to be represented for collective bargaining 
purposes and that their employer declines 
to recognize their representative or (b) 
assert that the representative being cur- 
rently recognized by their employer no 
longer represents them in fact. 
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is no bar to the proceedings. It secures 
information necessary to hold an election. 
After hearing, the board either dismisses the 
case or directs an election. 

The investigation procedure is essential- 


ly similar under both Pennsylvania and 
National Ls!or Relations Acts. 


The NLRB also must investigate a peti- 
tion when it is filed by an employer and 
alleges that one or more individuals or labor 
organizations have presented to him a claim 
to be recognized as bargaining representa- 


_tives. (Section 9 (c) (1).) 


The national Board verifies that there is 
a bona-fide question of representation af- 
fecting commerce. (Section 9 (c) (2Y.) 


Election of Representatives 


The state board. may use “any suitable 
method” to ascertain representatives, but 
must use the secret ballot if either party to 
the controversy requests it. (Section 7 (c).) 

All elections are, however, conducted 
by secret ballot. (Pennsylvania Labor 
Relations Board Regulations, Rule X, Sec- 
tionl.) ° 

The state board follows the NLRB’s 
practice of conducting second elections, al- 
though the state law is silent on this point. 


A certification of representatives is bind- 
ing for one year, or for a longer time if the 
contract so provides. (Section 7 (c).) 

The board conducts consent elections, al- 
though the act is silent concerning them. 
(Pennsylvania Labor Relations Board Cases 
Nos. 23, 59 (1941).) 


The NLRB is required by law to use the 
secret ballot. (Section 9 (c) (1).) 

Should no choice on the ballot receive 
a majority of the valid votes cast, the 
NLRB must conduct a run-off election. 
(Section 9 (c) (3).) 

The NLRB will not conduct an election 
of representatives within a year after a 
valid election. (Section 9 (c) (3).) 

Consent elections (in which hearings are 
waived) are authorized. (Section 9 (c) (4).) 


Eligibility of Voters 


The Pennsylvania board makes its own 
rules as to eligibility of voters. 


The national law stipulates that strikers 
not entitled to reinstatement shall not be 
eligible to vote. (Section 9 (c) (3).) 


Other Elections 


The Pennsylvania law sets up no pro- 
cedure for either decertification of an au- 
thorized representative or for a negative 
certification (that is, to certify that a speci- 
fied individual or group does not represent 
employees). 

Nor does the state law have any provi- 
sion for union-shop elections. 

An employer must not check off union 
dues without (1) a majority authorization 
vote of all the employees in the appropriate 
unit and (2) a written authorization from 
each employee whose wages are affected. 
{Section 6 (1) (£).) 

The law does not say who shall conduct 
the vote, but the board does in fact super- 
vise such elections. (Pennsylvania Labor 
Relations Board Case No. 3 (1946).) 
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The NLRB is empowered to conduct 
elections to decertify a previously recog- 
nized bargaining agent. (Section 9 (c) (1) 
(A).) 

The Board also conducts elections (1) 
authorizing union-shop agreements and (2) 
rescinding such authorization. (Section 9 
(e).) 

No check-off election is required: but be- 
fore checking off employees’ wages the em- 
ployer must obtain from each employee 
affected a written assignment which is ir- 
revocable for a year or until the applicable 
collective bargaining agreement expires, 
whichever is sooner. (LMRA, Section 302 
(c).) 
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CURRENT LITERATURE 


in the Labor Field 





Save Us from Ourselves 


The New Society: The Anatomy of the 
Industrial Order. Peter F. Drucker. Harper & 
Brothers, 51 East 33rd Street, New York 16, 
New York. 1950. 356 pages. $5. 


The new society the author writes about 
is one that requires citizens: men who take 
responsibility, and who will take an active 
part in local self-government. This type of 
citizen is needed because “as long as the 
benefits flow from a central government, 
the individual will remain convinced that 
they cost nothing.” 


The author envisions “an industrial society 
. beyond capitalism and socialism 

a new society transcending both.” He be- 
lieves that few people realize either the 
changes which have taken place in the 
United States in the last two decades or 
their importance. 
these phenomena, he attacks his subject 
somewhat in the matter of an attorney who 
analyzes the individual words of a knotty 
statutory clause, searching into the connota- 
tion of each word with the patience of Job 
to ascertain its meaning. 

“To be livable, any society must be free.” 
Using this statement as an example, the 
author’s method would be described as 
follows: 


Livable. To grasp the full implication of 
this word, understanding must be had of 
this fundamental truth: that industrializa- 
tion divorces the family from society. A 
further resolution of terms is not made by 
attacking industrialization, but rather by 
exploring its social impact by a study of 
the anatomy of enterprise—its muscles, tumors 
and bone structure. 


Society. The fundamental to understand 
in exploring the connotation of this word 
is that “a society that gives no status must 
appear as oppressive to the member; it does 
not give ‘justice’-—the foundation of com- 
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To make readers realize. 


monwealths.” In tracing these veins, the 
author finds it necessary to discuss profits, 
productivity, unions and their leaders and 
their problems, concluding that the emergence 
of the union, because it is a political insti- 
tution, creates as many new problems as it 
resolves old ones. Its purpose is power. 


Free. The villain throughout the book 
seems to be neither unions, management nor 
industrial giants, but a big government with 
its threat of nationalization of either unions 
or industries—or both. Freedom means 
neither license nor tight controls. “But we 
better realize that some form of Democratic 
Socialism is the only form in which 
a good part of the world today can have a 
free industrial society.” “The point of this 
analysis is not that I favor Democratic 
Socialism. I regard it with grave misgiv- 
ings—if only because of its legacy of illu- 
sions, utopian dreams, intellectual arrogance 
and perfectionism.” Freedom is threatened 
by nationalization of business for: “In a 
free-enterprise society, industries that have 
outlived their usefulness lose their ability 
to attract capital and eventually go bankrupt 
and disappear. But if the government is 
the owner, is it likely that any industry, 
however obsolete, will be allowed to die of 
capital starvation or to go bankrupt?” 


On the other hand: “If the unions take 
over the government, society will lose its 
economic productivity and efficiency and 
with that its ability to survive economically.” 

The many points of the premise, each 
examined realistically, are proved by histori- 
cal detail. Certainly the union man who 
reads this book is not going to agree with 
all of the statements of the author, but he 
cannot deny their validity. The union man 
might, for instance, admit that unions ac- 
tively engage in politics but deny that they 
are political institutions. 

The businessman is not going to agree 
that all spades the author turns up are 
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spades, and he is certainly likely to protest 
the author’s attack on modern corporate 
structure. He cannot deny, however, that 
control of corporations is maintained by a 
minority of stock ownership, but he will 
vigorously oppose the author’s conclusions 
that there should be a change in this system. 


Recognizing the economic concupiscence 
of modern business society, this book is a 
fervent plea to save ourselves. The “new 
society” takes on an aura of perfection that 
seems impossible in a government of citi- 
zens. Perhaps this impossibility exists, as 
the author suggests, only because a free 
society requires men who take responsibility 
and who take an active part in local self- 
government. 


To Study Labor Law 


Labor Law—Cases and Material. Russell 
A. Smith. The Bobbs-Merrill Company, 
Inc., 730 North Meridian Street, Indian- 
apolis 7, Indiana. 1950. 1,450 pages. $8.50. 


Professor Smith has developed a well- 
balanced textbook covering labor-management 
relations. Realizing some of the problems 
that confront the professors in teaching this 
subject, he has been careful to select and 
arrange material in such a manner that leg- 
islation cannot wholly outmode the material. 
In outlining his material, he has developed 
a numbering system which will assist pro- 
fessors who use the book as a text in assign- 
ing related and supplementary material. 


Part I is an introduction to labor law— 
a general history and sketches of some 
unions, such as the railway unions, the gar- 
ment worker union and others. 


Part II deals with “Unionization and Col- 
lective Action.” This section gets down to 
cases. For instance, in discussing the fore- 
men’s unionization problem, the author de- 
votes several paragraphs to a statement of 
that problem and a history of the issues 
right down to their present status. This 
material is followed by excerpts from court 
opinions making the law; the Packard case 
is just one illustration. He proceeds with 
other subjects in a like manner. 


Part III contains the subject “Collective 
Bargaining and Dispute Settlement,” which 
the author calls a major portion of the book: 
“Some law teachers make collective bargain- 
ing the main body of the course, since they 
conceive of this constructive aspect of labor- 
management relations as being far more 
important than the pathological and sporadic 
intances of improper conduct, or of resort 
to collective action which receives primary 
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attention in a study emphasizing the law of 
labor relations. I share this view of the 
relative importance of the subject of bar- 
gaining ....” 

Part IV deals with the “Institutional 
Problems of Unionism.” Russell A. Smith 
acknowledges the assistance of Sylvester 
Petro, among others, in the preparation of 
certain chapters—the same Mr. Petro who 
contributes monthly to “The Developing 
Law” department of this magazine. The 
author himself is a professor of law at the 
University of Michigan. 


Unions As Such 


Guidebook to Labor Relations Law. Com- 
merce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. 1950. 
301 pages. $3. 


Despite the youth of the field of labor rela- 
tions law, a great complexity of legislation, 
rulings and court decisions has been built 
up in the short time since the federal gov- 
ernment began enacting laws regulating em- 
ployer-employee relations. 


Labor relations law, as opposed to the 
wider field of labor law, concerns only the 
collective, concerted action of employees, 
banded together in unions, the relationships 
between unions, and the relationships of the 
employer with its employees and with 
unions. This guidebook discusses the vari- 
ous phases of these relationships: the scope 
of the law and the administration of the law, 
the rights and responsibilities of unions and 
those of the employer, collective bargaining 
and the settlement of disputes. 


The general principles of the law and the 
rules which have grown out of decisions and 
rulings are set forth concisely, yet with 
enough detail for practical use. Chapter 
heads and subtitles state clearly the contents 
of each section and a detailed index is pro- 
vided for quick reference. 


The Diversion 


Why the Taft-Hartley Law? Irving G. 
McCann. Committee for Constitutional 
Government, 205 East 42nd Street, New 
York 17, New York. 1950. 302 pages. 
Single copies, $1; additional copies, special 
prices depending upon quantity. 

Thousands of businessmen have turned to 
the text of the Taft-Hartley Law seeking 
reasons to buttress their common-sense con- 
viction that this piece of legislation is not 
the slave-labor law that the unions have 
called it. Being necessarily a very technical 
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piece of legislative work, the reasons for its 
carefully worded sections are not apparent 
to men who have not been closely associ- 
ated with union activity. That the law 
pinches somewhere and some people is ap- 
parent from the howls of anguish coming 
from union headquarters, and from the con- 
temptuous phrase “slave labor law” that fol- 
lows the popular name of the law every time 
it appears in print in the union papers. 


If you are one of those whose intelligence 
refuses to accept that appellation, if you 
are one who wants factual reasons for 
amending the old Wagner Act—then this 
book is for you. 


The Committee for Constitutional Gov- 
ernment has painstakingly searched the rec- 
ords of the committee hearings and the 
Congressional debates for examples of the 
specific types of abuses sought to be cor- 
rected, and in this book presents that evi- 
dence in favor of the changes in the old 
labor law. 


This book sets out the following as some 
of the more important provisions of the T-H 
Law which any layman should be able to 
understand and explain to others: 


“(1) The Taft-Hartley Act changed the 
size of the National Labor Relations Board. 
It provided for a five-man instead. of a three- 
man Board, and raised the salaries of the 
members of the Board from $10,000 to 


$12,000. It gave the President the right to 
appoint the two new members of the Board. 


“(2) It created a new office of General 
Counsel of the Board, at a salary of $12,000. 
It authorized the President to make this 
appointment. It gave the General Counsel 
supervision over all attorneys and the officers 
and employees in the regional offices. He 
was also given final authority to investigate 
charges, and to issue and prosecute com- 
plaints before the Board. In other words, 
the Taft-Hartley Act took away from the 
Board its former functions of investigator 
and prosecutor under the Wagner Act and 
directed that these duties should thereafter 
be performed by the General Counsel. By 
this change in the Wagner Act it was the 
intent of Congress to make the Board an 
impartial administrative and judicial body. 


“(3) The old Wagner Act was passed to 
promote the welfare of labor unions. The 
Taft-Hartley Act was passed to promote 
industrial peace and ‘to protect the rights of 
the public in connection with labor disputes 
affecting commerce’. 


“(4) The Taft-Hartley Act defines the 
word ‘supervisor’ . [and] states that 
the term employee ‘shall not include 
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any individual employed as a supervisor 

in effect, this means that an 
employer i is not required to bargain with a 
labor organization representing his super- 
visors. 


“(5) The most important modifications 
which the Taft-Hartley law made in the 
Wagner Act were the following: 


“(a) The Wagner Act forbade an em- 

ployer from coercing any employee with 
respect to his right to join a union. 
On the other hand, any labor organization 
was free to coerce by force, violence, and 
intimidation any employee or employer to 
join a union. 


“The Taft-Hartley law changed all of 
that. It gave the non-union man the right to 
join or not to join a union 

“(b) 

“The Taft-Hartley Act requires both the 
employer and the labor organization to bar- 
gain collectively. It makes it an unfair 
labor practice for either party to refuse 
to do so. 

“(c) The Wagner Act permitted 
employers to enter into closed shop con- 
tracts with labor organizations. Hundreds 
of such contracts were made, with the result 
that it was impossible for unorganized work- 
ers to secure employment in many industries. 


“ . . The Taft-Hartley Act prohibits a 
closed-shop contract An employer 
may now hire anyone, whether he is or is 
not a union man. He is forbidden to dis- 
criminate against either the union man or 
the non-union man. 


“The Taft-Hartley Act permits ...a 
union shop agreement [if] a ma- 
jority of the employees vote in favor 
of a union shop agreement 


“(d) For years prior to the enactment 
of the Taft-Hartley law, secondary boycotts 
and jurisdictional strikes which did not arise 
out of disputes between employers and em- 
ployees had been a source of constant annoy- 
ance and expense to employees, employers, 
and the public, 


“ 


[ Now it is] an unfair labor prac- 
tice for a labor organization to engage 
in secondary boycotts and jurisdictional 
strikes 


“(e) 


“The 80th Congress endeavored to assist 
union employees and to protect their inter- 
ests by requiring that unions file with the 
Secretary of Labor copies of their constitu- 
tions, by-laws, and a report containing in- 
formation with respect to the compensation 
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and allowances of officers, the manner of 
their election, the initiation fees and dues 
charged to members, and a financial state- 
ment of receipts and disbursements. 


“(f) ... [The Taft-Hartley Act provided 
for the] non-Communist oath .. . 


“(g) After the Board issues a dimije 
charging that any person has engaged in an 
unfair labor practice, the Taft-Hartley Act 
authorizes the Board to petition any Dis- 
trict Court of the United States for appro- 
priate temporary relief or a_ restraining 
order . . . . The Wagner Act author- 
ized the old Board to petition Federal 
Courts for restraining orders against em- 
ployers but not against labor organizations. 

“(h) 

“The Taft-Hartley Act in Section 8 (c) 
attempted to restore to employers their con- 
stitutional right to freedom of speech, with 
certain reasonable reservations 


“In enacting this section the 80th ee 
gress had every reason to believe that it 
would not be objectionable to the American 
Federation of Labor. For William Green, 
the president of the AFL, had said to the 
Committee on Education and Labor, ‘I am 
willing that the Wagner Labor Act be 
amended so that an employer may engage 
in free speech, just as anybody else’. 


“(i) To strengthen collective bargaining, 
eliminate unauthorized cr wildcat strikes, 
and preserve the sanctity of contracts made 
between employers and the labor organiza- 
tion representing its employees, the 80th 
Congress provided in Section 8 (d) that 
both the employer and the union must give 
60 days’ notice before modifying or ter- 
minating an existing contract. It further 
provided that any employees who went out 
on a strike during this 60-day period would 
lose their status as employees, unless re- 
employed by the employer. 

“In addition the 80th Congress lifted col- 
lective bargaining out of the atmosphere of 
a barroom brawl by providing that the 
union or the employer could sue for viola- 
tion of contracts in any district court of 
the United States without respect to the 
amount in controversy. 


Lie Section 206 of the Taft- Hartley Act 
. deals with National Emergencies .. . 


“ . . [On] seven occasions in 1948 ; 
President Truman, within a period of less 
than six months, appointed boards of inquiry 
to prevent strikes which he afarmed would 
‘imperil the national safety’.” 


The book does not maintain that the law 
as it now stands is a perfect piece of legis- 
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lation. It recognizes that certain defects 
must be corrected. Apparently the author 
believes that the legislative battle to repeal 
this law is a diversion and that correction 
will not be had by a repealer, trusting the Con- 
gress now seated to enact better legislation. 


The chief criticism of the book will be 
aimed at what it infers is the real battle to 
repeal the law, that is, the acquisition of 
control of the government by socialistic 
unions through the defeat of congressmen 
who voted to carry the T-H Act over the Pres- 
ident’s veto and who have vigorously opposed 
the Administration’s attempt to amend it. 


“Those who think that thé only issue in 
November 1950 will be the re-election of 
Senator Taft of Ohio, are the victims of 
labor psychology. They would like to have 
you think so, and divert attention from the 
19 pro-labor-monopoly senators whose elec- 
tion is so vital to them.” 

The Committee for Constitutional Gov- 
ernment’s book warns: (1) that the platform 
of the Democratic Party calls for the repeal 
of the Taft-Hartley Law, (2) that many of 
the congressmen who passed the act over 
the President’s veto are not now in Congress, 
(3) that labor’s propaganda has confused 
many voters into accepting the law as a slave 
labor law, (4) that the requirement for mem- 
bership in many unions is vote registration 
and (5) that sufficient power in Congress to 
repeal the Taft-Hartley Law means sufficient 
power to enact socialized medicine, FEPC 
and any other type of socialistic legislation. 

Since the book is to be sold in quantities 
for distribution by buyers, there may be 
considerable truth in the criticism that it 
is more propaganda for the re-election of 
certain congressmen and less a book dealing 
with its subject—why the Taft-Hartley 
Law? We find no fault with the author’s 
historical treatment of the incidents leading 
to the amending of the old Wagner Act, but 
as to his political conclusions—well, their 
acceptance or rejection is up to the reader. 


Comprehensive Directory 


International Labor Directory. Dominic 
DiGalbo, Editor. Claridge Publishing Cor- 
poration, 110 West 34th Street, New York 1, 
New York. 1950. 864 pages. $25. 


This first edition of the International Labor 
Directory is announced by the publisher as 
the first of an annual series of a compre- 
hensive reference work covering the labor 
movement, government labor agencies, arbi- 
tration associations, lawyers, labor relations 
consultants and organizations functionally 
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associated with the labor movement. Sub- 
sequent editions will revise data and add 
new categories wherever needed. Further, 
the publisher provides a research service to 
subscribers. 


This volume is a compilation of approxi- 
mately 132,000 listings, about 68,000 of them 
names of labor officials and figures in gov- 
ernment, 42,000 addresses and 22,000 list- 
ings of local unions. Included are outlines 
of the composition of such organizations as 
the labor section ‘of the United States De- 
partment of State, United States Depart- 
ment of Labor with its many bureaus, the 
ECA, the NLRB, the Federal Security 
Agency and many others. 


Important texts, such as the Labor Man- 
agement Relations Act and the constitutions 
of the AFL and the CIO, are presented. 
There is a listing of labor press and picture 
services, and a listing of labor attorneys. 
The unions themselves, with affiliations in- 
dicated, make up what is perhaps the most 
valuable part of this directory. Lists of 
names and addresses of union leaders and sec- 
retaries, including those of foreign unions, 
meet a real need for such a comprehensive 
work as this. The book should help all who 
are concerned with the activities and per- 
sonnel of the international labor. movement. 


Labor Dictionary 
Labor Dictionary, A Concise Encyclopaedia 


of Labor Information. P. H. Casselman. 
Philosophical Library, Inc., 15 East 40th 
Street, New York 16, New York. 1949. 
554 pages. $7.50. 


The value of a clear and a common under- 
standing of the meaning of terms can not 
be overemphasized. This book attempts to 
alphabetize the terms and expressions that are 
used in talking about labor matters, and to 
give a concise and definite meaning to them. 


The make-up of the volume is simple. 
Aside from a lengthy bibliography, it con- 
sists of a list, from the A. A. A. of A. to 
Yeomanry Guild, that includes everything 
of importance in the labor field. Emphasis 
has been placed on the comprehensiveness 
of the number of entries, rather than on the 
exhaustive treatment of each entry. There 
are in the book 2,461 entries, including 1,652 
definitions of terms, twenty-seven biogra- 
phies, 192 abbreviations, 447 cross-reference 
titles and thirty-six others. The list was 
prepared mainly for users in the United 
States and Canada, but some British usages 
are included. 


Books . . . Articles 


ARTICLES 


Between the Devil and . How well 
does the NLRB do its job regarding craft- 
unit bargaining when it must stand between 
the AFL and CIO? That is the question 
asked and answered by Rathbun, “The 
Taft-Hartley Act and Craft Unit Bargain- 
ing,” Yale Law Journal, May, 1950. 


“Bargain Collectively” The au- 
thors look into this statutory Pandora’s 
box for the ills in store for “the duty to 
bargain collectively during the term of the 
existing agreement.”—Cox and Dunlop, 
“The Duty to Bargain Collectively During 
the Term of an Existing Agreement,” Har- 
vard Law Review, May, 1950. 


Productivity Since unions are pri- 
marily “protest” organizations, it might be 
assumed that there is little hope for agree- 
ment with management on problems of pro- 
ductivity. Such is a defeatist attitude, say 
the authors, and such an attitude will not 
solve this vexatious problem.—Selekman 
and Selekman, “Productivity—and Collec- 
tive Bargaining,” Harvard Business Review, 
March, 1950. 


Discipline The unions must main- 
tain discipline. Most do through their con- 
stitutions, ranging from a few pages to 
200 in length. But how far can a union 
go in enforcing its constitution through ex- 
pulsion? See Summers, “Disciplinary Powers 
of Unions,” Industrial and Labor Relations 
Review, July, 1950. 


Economic Security . . . The problem 
of economic security, which “because of the 
nation’s size, and the wide range of condi- 
tions and needs is incredibly diffi- 
cult,” is magnified by serious differences of 
opinion.—Myers, “Governmental and Vol- 
untary Programs for Security,” Harvard 
Business Review, March, 1950. 


Railway Labor Act . The history of 
unfair-labor-practice prevention under the 
provisions of the Railway Labor Act is out- 
lined by a labor economist.—Northrup, “Un- 
fair Labor Practice Prevention Under the 
Railway Labor Act,” Industrial and Labor 
Relations Review, April, 1950. 


Objective in: Picketing The law 
of picketing is confused and uncertain be- 
cause the tests by which the legality of the 
objective is determined are in need of crit- 
ical analysis. In this article the author ex- 
amines “ultra vires” cases and the “balance 
sheet” test.—Frantz, “Peaceful Picketing for * 
Unlawful Objective,” North Carolina Law 
Review, April, 1950. 
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Other Helpful, Informative CCH Magazines 


TAXES—tThe Tax Magazine 


% This magazine is published to promote sound @* 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and ow ; 
other tax information, book reviews, etc. . . . all Ell 
The editorial policy is to allow frank discus- 
sion of tax issues. Subscription rate—$6 for im ie x ~ “ 
12 monthly issues. Write for sample copy. 


~~ 





Insurance Law Journal 


aa % Month after month, this helpful magazine 
; { presents timely articles on pertinent subjects 
Uf ek: of insurance law, digests of recent decisions, 
QALELLLILILE GG ¥ comments on pending legislation, rulings of 
ii state commissioners and attorneys general, ; 
and other features reflecting the changing 
scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insur- 3 
ance law men. Emphasis is on the insurance 
law fields of Life, Health and Accident, Fire 
; 
3 
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and Casualty, Automobile, and Negligence. 
MD weccce oes Issued monthly ; subscription rate—$10 a year, 
t including a handsome binder for permanent 
filing of each monthly issue for a year. Send 
for a sample copy. 7 
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Food Drug Cosmetic Law Journal 


% Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 
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A LOOK BACK 








August 24 
The Ninth Circuit Court of Appeals ordered Harry Bridges to be 
released, calling his re-jailing an “arbitrary judicial action.” 

August 23 

Trainmen and conductors unions called a national rail strike for 
Monday, August 28, in a surprise move, apparently in an effort to 
force the President to seize the railroads, with whom they have been 
negotiating for seventeen months. 
Twelve thousand CIO United Auto Workers struck at five plants 
of International Harvester Company as the United Farm Equipment 
Workers returned to work after making a wage agreement with 
the company. 

August 22 

The Brotherhood of Railroad Trainmen and Order of Railway Con- 

ductors struck the Elgin, Joliet and Eastern Railway and the Pitts- 

burgh and Lake Erie Railroad in their wage-hour dispute. 


August 21 
Yardmen of the Brotherhood of Railroad Trainmen and the Order 
of Railway Conductors went on a five-day token strike at terminal 
railways in Louisville, Cleveland and St. Paul to call attention to 
the fact that their wage-hour dispute has been in progress for 
seventeen months. The walkout was ordered as a result of break- 
down in White House-sponsored efforts to forestall a national rail 
strike. 

August 17 
In Chicago, the United Farm Equipment Workers division, UE, 
which represents about 27,000 I-H employees, rejected an Inter- 
national Harvester contract proposal and went on strike. 

August 15 
Eight thousand employees of the Packard plant in Detroit, members 
of the UAW-CIO, went on strike because of a dispute over their 
new contract’s provisions for union security and size of wage 
increases. 

August 14 

In New York, members of the International Longshoremen’s Asso- 
ciation, AFL, refused to unload $250,000 worth of Russian produced 
crabmeat which was shipped from Great Britain on the Cunard liner 
Parthia, 
Armour and Company signed two-year contracts with the United 
Packinghouse Workers, CIO, and the Amalgamated Meat Cutters 
and Butcher Workmen, AFL, granting 30,000 workers an eleven- 
cents-an-hour pay raise and other benefits. 

August 10 
The AFL executive council adopted a five-point recommendatory 
program to send to President Truman, asking for price controls, 
no wage freeze until wages are on a par with living costs, stand-by 
rationing powers for the President, more taxes and no compulsory 
manpower control. 

August 8 
At a hearing of the President’s Commission on Migratory Labor, 
immigration officials charged that a powerful pressure group of 
farmers was forcing suspension of law enforcement against illegal 
Mexican immigrants in order to get cheap labor. 

August 5 
A federal court revoked Harry Bridges’ bail and ordered the West 
Coast CIO longshoremen’s leader to jail because his actions had 

been “inimical to the security of the United States.” 














